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Texas Commission on Environmental Quality
~MC-105

P.O. Box 13087

Ausun, TX 78711-2087

Re: Request for Contested Case Hearing
Granting of TPDES Permit
Chevran Phillips Chemical Company LP
TPDES Permit No. WQ0000359000:(TX 0004839)

Dear Ms. Castanuela:

Friends of the Earth, through its counsel, Ternis, Pravlik & Millian, LLP, requests a conteyled
case hearing regarding the decision to amend TPDES permit number WQ0000359000, On August
23, 2006, the Executive Director of TCEQ issued a decision approving the application made by
Chevron Phillips Chemical Company LP (“CPCC”) for a major amendment to CPCC’s TPDES
permit for the Orange Plant. The amended permit relaxes the amount of total suspended solids
(“TSS™) that CPCC is allowed 10 discharge.

Friends of the Earth objects to the relaxation of the TSS limits in CPCC’s TPDES pennit.
Friends of the Earth has standing to challenge the decision to approve the permit because Friends
of the Earth is an “affected person” under 30 TAC § 55,201, Friends of the Earth therefore fimely
files this request for a contested case hearing in opposition to the approval of CPCC’s application
for an amended permit, in compliance with 30 TAC §§ 55.201,.203, .205, .209, and 211, as set
forth below.

YThe major amendment was approved in conjunction with the reissuance of the permit.
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A.  FRIENDS OF THE EARTH'S REQUEST FOR A.CONTESTED CASE HEARING
IS BASED ON ISSUES TIMELY RAISED DURING THE COMMENT PERIOD

The request of Friends of the Earth (“FOE™) for a contested case hearing is based on issues
timely raised during the comment period TCEQ published the natice of application for this permit,
along with a drafl permit and preliminary decision, on May 22, 2006. FOE filed comments on the
draft permit and the preliminary decision on June 20,2006. These comments were timely filed, as
stated in the Executive Director’s Response to Public Comment. FOE’s comments set forth specific
objections to the backsliding in the TSS limit proposed by the draft permit. FOE's commeénts raised
a legal objection to the relaxing of the TSS limit under the anti-backsliding rule and challenged the
factual premises for the proposed relaxation. FOE's request for a contested case hearing is based
on these legal and factual challenges. L B .

B.  FRIENDS OF THE EARTH'S REQUEST FOR A CONTESTED CASE HEARING
IS BEING TIMELY SUBMITTED R

FOE's request for a contested case hearing is being timely submitted within 30 days of the
date of the Decision of the Executive Director. Under 30 TAC § 55.201(a), a request for a contested
case hearing must be filed “no later than 30 days after the chief clerk mails * * * the execntive
director’s decision.” ‘While the Decision of the Executive Diréctor does not state the date on which
it was mailed, it is dated August 23, 2006, This request for a contested case hearing is being filed
within 30 days of August 23, 2006. oo

C.  FRIENDS OF THE EARTH MEETS THE REQUIREMENTS FOR A REQUEST
'FOR A CONTESTED CASE HEARING BY AN ASSOCIATION |

FOE meets all of the requirements for standing s an association whose members are
“affected persons” under 30 TAC §§ 55.201,.203, and .205. Asa'result of CPCC's TSS discharges,
the individual members of Friends of the Earth suffer injuries in fact to their aesthetic and
recreational interests that are not common to the general public, as discussed below,

1. The U.S. District Court for the Eastern District of Texas Has Found That
' Friends of the Earth Mects the Associationsl Standing Requirements to Oppose
'CIP'CC‘_S Excess Discharge of TSS firoxm ‘the_Ormgﬁ Plaat ’ ‘ v

FOE filed a citizen suit in 1994 under Section 505 of the Clean Water Act against Chevron
Chemical Compémy, which, following a merper, changed its name to Chevron Phillips Chemical Co.
The suit, which s still pending, focuses on CPCC’s violation of the TSS limit in the permit. Friends

‘of the Earth v Chevron Chemical Co | E.D. Tex, Civ. Nos. 1:94CV434, 1A'.94‘C'\’580. CpCC
challenged FOE’s standing to bring the action, “vociferonsly” arguing that the individual members
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of Friends of the Earth would not have standing to sue individually. Findings of Fact and
Conclusions of Law (attached as Exhibit 1), p. 4. OnJuly 20, 2004, the Court rejected this challenge
in its Findings of Fact and Conclusions of Law. After conducting a thorough factual and legal
analysis, the Court held that FOE has standing to bring the citizen suit on behalf of its members.

The Court’s ruling that FOE has standing in its lawsuit against CPCC demonstrates that FOE
is an “affected person” for the purpose of requesting a contested case hearing before the TCEQ. The
Court’s Findings of Fact and Conclusions of Law addressed the same issues conceming the
discharge of the same pollutant, at the same location, as are involved in FOE’s challenge to CPCC’s
current permit application. FOE incorporates herein the Court’s Findings of Fact and Conclusions
of Law (“Findings and Conclusions™) for purposes of establishing that it has standing to request a
contested case hearing.

2. The Proposed Increase in TSS Discharges Will Adversely Affect the Waters (hat
Are Used by Friends of the Earth’s Members for Recreation and Aesthetics

Ag the District Court found, “[i]t 1s undisputed that TSS makes water dirty and opaque” and
“adversely affect[s] fish populations as well as water quality.” Findings and Conclusions, p. 9. The
increase in TSS discharges contemplated by the amended permit will further harm the quality,
clarity, and aquatic life of the receiving waters. The members of FOE who use those waters for
aesthetic and recreational purposes will therefore be specifically and directly harmed by the proposed
increase in TSS discharges. : ,

3. Since the Members of Friends of the Earth Suffer Specific Injuries-in-Fact from
CPCC’s TSS Discharpes that Are Not Common to the General Public, They
Would Have Standing to Request a Contested Case Hearing as Individualy

The Court found, and we presently allege, that four members of FOE, Delaine Sweat,
Margaret Green, Opal Fruge, and Rodney Crowl, have suffered injuries in fact from CPCC’s TSS
discharges at the Orange Plant. Findings and Conclusions, pp. 4-6. CPCC’s TSS discharge reaches
Sabine Lake, “only about four miles [awey] at most” from the Orange Plant, a distance “well within
the range” of distances found by courts to confer standing. See Findings and Conclusions, p 8.
FOE’s members have a legal right to use the natural resource of Sabine Lake, and to enjoy and

recreate there.

FOE member Delaine Sweat previously walked, drove along, and fished in Sabine Leke, but
stopped doing so because the water appeared polluted. Margaret Green fished and boated in Sabine
Lake. but will not do so routinely because of the reduced aesthetic beauty of Sabine Lake. _Qpal
Fruge no longer boats and fishes on Sabine Lake because of the water’s appearance and condition.
Rodney Crowl stopped visiting Sabine Pass to eal seafood because he was concerned about the
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condition of the fish caught in Sabine Lake. The Court found, and we allege, that these members
of FOE have legitimate aesthetic and recreational interests in the natural resource of Sabine Lake and
that CPCC’s TSS discharges at the Orange Plant advcrscly affect these interests by damaging the

P. 0057029

water quality of Sabine Lake, The Court concluded and we allege, that these members have suffered o

injury in fact from (‘PCC s TSS dnscharges

The legal right of FOE’s members to use the natura] resource of Sabine Lake, and to enjoy
and recreate at Sabine Lake, will be adversely affected by CPCC's application. FOE's members
have a justiciable interest in enforcing the Clerm Watcr Act and regulations under the Act,
spec:fically the anti- backsl iding rule in 40 CF. R 122. 44(1)

The members of FOE identified above suffer specific m)uncs~m~fact to lhexr acsthetlc and
recreational intexests that are not common to the genexal public. While the general public will be

harmed if CPCC backslides and causes more water pollution, the members of FOE will be uniquely
and particularly harmed because they specifically seek to enjoy Sabine Lake for recreation and
aesthetics, and the actual recreational and acsthetic benefits tha they have specifically enjoyed at
Sabine Lake will be further damaged by increased TSS discharges.

Moreover, FOE and its mcmbers are adversely affected by the i 1ncreasc in the TSS lmml n

relief to enforee the TSS1 limit. Obviously, relaxation of the limit negatively impacts the rehef they
might obtam :

4. Friends of the Earth Meets the Other Requirements for a ‘Req{ueat for a
Contested Case Hearing by a_Group or Association

Tn addition to ﬁndmg that the members of FOE would have slandmg to sue CPCC forits 1'SS
discharges as individuals (a finding which satisfies the requirements of 30 TAC § 55.205(a)(1)), the
Court further concluded that the interests FOE sought to protect by opposing CPCC’s 1SS
discharges in the lawsuit were germane 10 its purpose as an organization. Findings and Conclusions,
p-4. FOE has promoted a broad agenda of environmental awareness and i improvement for years.
Accordmg y, the, interests that FOE seeks to protect by opposing the proposed backslxdmy of
CPCC’s TSS lxmns are germane 1o the pursuit of environmental improvement that is the reason for
FOE’s existence. FOE's request for a contcstcd casc heanng therefore meets the requlrementb of
30 TAC § 55.205(a)(2).

The Court found that there was no need for FOE’s members to participate in the civil
lawsuit.  Findings and Conclusions, p. 4. Simifarly, neither the claim asserted nor the' relief
requested in FOE’s request for a contede case hearing requires the participation 6fthe mdivuluul

terms of the rchef!hat they seek in their pending lawsuit, The suit seeks injunctive and civil penalty -
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members of FOE. FOE's request for a contested case hearing therefore meets the requirements 30
TAC § 55.205(2)(3).

Due to their volume, FOE has not attached the testimony and other materials from the
District Court case upon which standing was established. If requested, FOE will provide these
materials, '

D. SUMMARY OF DISPUTED FACTUAL AND LEGAL ISSUES

Under40 C F.R. 122.44(]), areissued orrenewed permit must have effluent limits, standards,
and conditions that are at least as stringent as the previous permit, with very narrow exceptions, As
EPA described this long-standing requiremnent when it adopted the exceptions to it in 1984 (45 Fed.
Rep, 38019 (Sept. 26, 1984)):

This provision prohibited the reissuance of an NPDES permit with limitations, standards, and
conditions less stringent than those in the previous permit unless the circumstances on which

- the previous permit had been issued had materially and substantially changed and constituted
cause for permit modification or revocation. ' :

This provision, which is referred 1o as the anti-backsliding rule, prohibits TCEQ from issuing
a permit for this facility that is less stringent unless the cause exception is satisfied. FOE contends
that the cayse exception has not been satisfied.

FOE disputes that the backsliding of CPCC’s TSS limit satisfies the “material and substantial
change” exception (o the anti-backsliding rule. FOE’s objection to the backsliding involves several
different disputes of law, fact, and the application of law to facts, all of which were raised in FOE’s
comments, The discussion below is meant merely to list the disputed issues of law and fact for the
purpose of compliance with 30 TAC § 55.201(d)(4). FOE requests a contested case hearing so that
it may provide full legal briefing and evidentiary support for all the disputed issues summanzed

below.
1. Disputed Issues of Law

a. Backsliding Cannot Be Justified when the Applicant’s Treatment
Facilities Are Inadequate or when the Applicant Fails to Follow
Rudimentary Best Management Practices

FOE's first comment raised the legal argument that the “material and substantial change”
exception to the anti-backsliding rule may not be used when the applicant’s treatment facilities are
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inadequate. The Executive Dnrector s Response to FOE’s first comment did not address this Jegal
argument FOE continues 10 assert this legal objectlon to the decision to relax CPCC’s TSS limit.

FOE’S sixth comment similarly raised the legal argument that the “material and subStmltlal
change™ excepnon 1o the backsliding rule may not be used when the applicant has failed to follow
rudimentary best management practices (BMP). The Executwc Dlrcctor § Responsc to FOE’s sixth
comment observed that the applicant may use a variety of BMP's 1o meet required effluent limits,

- but did not squarely address the argument that backsliding may not be allowed for an applicant who
fails'to follow rudimentary BMP's, FOE contmucs to assert this legal objection.

b.. . The Change that Is Cited as Justifying Backsliding Must Actualty Makc
It More Difficult for the Permitholder to Meet Current Discharge Liinits
c in Order to Quaahfy for the Exceptmn to the Anti-backsliding Rule

CPCC claims that “a major change that has occurred at the Orange Plam thatjustlﬁee an
exemption from the ant-backsliding provisions is the permanent shutdown and demolition of the
LDPE planl boiler house and the pilot plant.” See Letter from CPCC to TCEQ referencing TCEQ’s
proposal to deny CPCC’s request for an increase in its TSS permit limits (hereafier “CPCC
Comment Letter™), p. 2. CPCC further claims that “[s]toxm water from these arcas will contain’ [SS
concentrations that are typical of sites where ‘industrial activities’ are conducted, and TSS limits at
Outfall 001 should account for these changed operations at the Orange Plant.”” CPCC Comumient

" Letter, p. 2. CPCC contends that these changes “constitute a ‘material and substantial altteration’
of the Orange Plant and therefore should exempt the requested TSS increase. from the unti-
backsliding provisions as provided at 40 C.F.R, 122.41(1)(2)(i)(A).” CPCC Comment Letter, p. 2,
The Executive Director appears to have relied upon these claims by CPCC.

In fuct none of thcsc changes increase the TSS conccntratxon in thc storm water dmchm ged .
through Outfall 001 The changes are either neutral or reduce the TSS

Prior 10 its shuldown and dcmohtlon the LDPE plant constituted an impervious, concrete
surface for storm water runoff purposes, Following its demolition, the area was converted from
concrete to grass. Permit Application, Attachment 9. Grass surfaces, of course, produce less {low
and fewer solids than concrete surfaces Indeed, the area was more “urbanized” befores LDPE was
removed than after. Therefore, the demolition of the LDPE plant justifies a reduction in the 8S
limit, not an increase.

Nevertheless, the Executive Director, in Response 3, stated that the reason for the relaxation
of CPCC’s TSS limits is a change of categorization of the storm water runoff from this area.
Previously; the storm water was characterized as wastewater from facilities producing organic
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chemicals, plastics, and/or synthetic fibers and therefore covered by the Organic Chemical, Plastics
" and Synthetic Fibers (OCPSF) guidelines (40 C.F.R. Part 414),

Now that several structures at the Orange Plant have been removed, the storm water has been
characterized as non-process storm water that “is not subject to federal effluent guidelines and any
technology-based effluent limits are based on best professional judgement [sic].” Fact Sheet and
Executive Director’s Preliminary Decision, p. 7. There isno justification for using best professional
judgment (“BPJ”) to relax this limit.? BPJ dictates that, where the changed circumstances will make
compliance with the existing permit limit easier, the permit limit not be relaxed. Thus, in an
analogous situation, the backsliding rule prohibits relaxation of a BPJ-based limit in the face of a
later-established effluent guideline limit that is less stringent. 40 C.F.R. 122.44(1)(2). The Executive
Director has failed to demonstrate that the changes to the CPCC facility made it harder for CPCC
to meet its TSS limit by producing more flow or solids than can be handled by adequate treatnient
facilities. ' '

The Executive Director’s Response 3 implicitly stated that a change in the technical,
categorical classification of the storm water can suffice to meet the “material and substantial change”
exception to the anti-backsliding rule, even where there is no relationship between the change to the
facility and the discharges from that facility. The changes to the CPCC faciliry do not make 1t harder
for CPCC to meet its current TSS limit - in fact, they make it easier for CPCC to comply.
Nonetheless, the Executive Director appears to assert that the changes can justify increasing the TSS
limit.

c. An Applicant’s Treatment and Control Facilities Must Be Considered in
Determining whether the Applicant Meets the Exception to the Anti-
backsliding Rule

The other changes upon which CPCC based it claim of a material change is the demolifion
of the pilot plant and the boiler house. However, each of these changes represents a neutral chenge
from the standpoint of storm water. The pilot plant is located in an area of the plant that during
storm events is tributary to the rice gates. CPCC’s standard operating procedure 15 to close the rice
gates during storm evenis. The effect of this is that all storm water in the area tributary to the rice
pates is held back from the WTP during storm events.? Following the storm event, the rice gates are
opened and the water is bled into the WTP. Accordingly, the rice gates serve, in effect, as a stoom
water surge tank. During a storm event, none of the storm water runoff from the pilot plant area ever

¥ In his response to comments, the Executive Director stated that the limits are based on the Multi-
Secfor General Permit Response 3. He apparently meant that BPT was relied on.

© JCPCC admitied during the course of the litigation that the rice gates have never been overtopped.



SEP.

=22 06 (FRI1) 13:25 TERRIS, ™ “VLIK & MILLIAN -~ TEL:207 "%9 6795

P.009/029

Contested Case Hearing Request

TPDES Permit No, WQ0000359000 (TX 0004839)
September 22, 2006 ’
Page 8

reaches the WTP. Consequently, this storm water does not affect the level of TSS in the discharge
during a storm event. ¥

The boiler house, like the LDPE area, is in an area that is not mbutary to the rice ga(es
Nevertheless, its demolition also represents a nentral change in terms of storm water flows and TSS
Joads in that storm watt:r 'Both before and. after demolition, the boiler house constituted an
impervious, conerete surface. Therefore, the storm water flows and TSS load in the storm water
from this area remains the same. Furthermore, the steam that is now purchased as a substitute for
the steam generated by the old boiler house is “condensed after exiting the pxocess ‘and drained to
the fire pond, which drains to the wastewaler freatment systém.” Permit Applxcatmn Attachment

9. The fire pond is in the area of the plant that is tributary fo the nce gates, Therefore, thxs steam -

- condensate docs not rcach the WTP dunng 2 storm event

FOE commcnted that Ihe rice gates at the facility prevent any potentxal excess storm runoff

B ammg from the demolition of the pilot plant and the bmler house from actually affecting the TSS

discharges at the Orange Plant during storm events.¥ The Executive Director’s Response 3 und
Response 5 do not dispute this factual observation. However, in Response 5 the Executive Director
argued that, since CPCC’s decision to use the rice gates is optional and cannot be requlred by the
TPDES permit, it carmot be consxdered in calculatmg the permlt llmxtatlons '

~ As noted above, Lhe Exﬁcutlvc Director stated that the basis for the relaxed TSS limit is best
professional Judgmem Best. professmnal Judgmem requires congideration of the treatment and

management practices employed at the facility, While the Executive Director is correct that the

e nate that this is not the first instance where CPCC has misrepresented facts about its stormwauter
flows to TCEQ. On August 3, 1994, in response to an Administrative Order that was issued by EPA

for CRCC’s TSS violations, CPCC wrote to EP A detailing the interim measures it would take, FOE

Comments, Enclosure 3. On Angust 23, 1994, CPCC sent almost the same letter to TNRCC, which
is now TCEQ. /d., Enclosure 4. CPCC identified a stormwater surge fank as one of the interim
measures that it was using as a storm surge control and stated that *[t}his system is now capable of
reteining 2.2 million gallons." Enclosure 3,p. 2; Enclosure 4, p. 2. CPCC failed to mention that the
surge tank would only retain stormwater dlready retamed by the rice gate. CPCC admitted that the
tank accomplish nothing more than was already accomplished by the rice gates durmg FOE’s
pending case.

- Although CPCC mentions the nce gates in Attachment 1 to its permit application, it does not
reveal the fact that the storm and process waters collected in the rice-gated area do not reach the
WTP during storm events and are therefore irrelevant to an assessment of the appropriate TSS limit
for the stormwatcr fraction of the discharge,

YCompliance with the TSS limit is only an issue during storm events.
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permit cannot include a requirement that the rice gates be employed, the Executive Director is
incarrect 1o the extent that he indicated that use of the rice pates cannot be considered in establishing
a permit limit based on best professional judgment. Indeed, consideration of reatment and other
control facilities is mandatory in establishing a BPJ-based effluent limit. 40 C.F.R. 125.3(d).#

d. The Effect of Backsliding on Aquatic Life Uses Must Be Considered 1n
Determining whether Backsliding Is Justified

FOE’s seventh comment stated that the negative impact of increased TSS discharges on
aquatic life is a factor weighing against a finding that the backsliding is justified. The Executive
Director’s Response 7 stated that the high aquatic life use of the receiving water had no impact on
his Decision. Response 7 therefore implied that the Executive Director need not consider the
negative impact of backsliding on aquatic life in deciding whether an exception to the anti-
backsliding rule is justfied. FOE contends that the impact on water quality must always be
considered in establishing permit limits, including limits that involve backsliding ? ’

2. Disputed Issues of Relevant and Material Fact
8. CPCC’s Treatment Facilities and Procedurcs Are Inadequate

FOE's first comment, as explained in greater detail in its third comment, raised the facial
issue of the adequacy of CPCC’s treatment facilities and stated that CPCC’s treatment facilities are
inadequate as found by the district court (see Findings and Conclusions, pp 13-16). FOE made
related factual assertions in several of its other comments. Comment 2 stated that CPCC’s
maintenance of its Cube Pond treatment facility is inadequate, because it has allowed solids to
accumnulate in the pond, and these solids are scoured out during heavy rainfall and contribute to TSS
discharges. Comment 6 stated that CPCC has failed to institute adequate control measures. to
stabilize materials that would contribute solids to the discharge during a storm event. FOE also
stated that CPCC’s failure to institute adequate control measnres constitutes a failure 1o follow a
rudimentary best management practice.

%We note that Friends of the Earth did not have the opportunity to assert this argument in its
Comments. The Executive Director made this legal interpretation of the anti-backsliding rule iri the
Response to Public Comment after comments had been submitted.

Uye note that Friends of the Earth did not have the opportunity to assert this.argument iin its
Comments. The Executive Director made this interpretation of the anti-backsliding rule in the
Response to Public Comment after comments had been submitted,
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The Executive Director replied tn Response 1 and Response 2 that CPCC’s treatmant
facilities have arecord that “demonstrates general compliance with the specified limitations for TSS
on a year round basis.” This statement seems to imply a disagreement with FOE's factual assertions
about the adequacy of CPCC’s treatment facility. This factual disagreement is relevant and material
because FOE’s factual assertion, when joined with the legal argument in its first comment that-
backsliding may not be permitted when treatment facilities are inadequate, would preciude the
permit’s backsliding. .

Furthermore, the Executive Director’s conclusion that the treatment facilities provide for
compliance with the TSS limit is directly inconsistent with his conclusion that relaxation of the T'SS
limit is justified under the anti-backsliding rule. If the treatment facilities provide for compliance;
there is no justification for relaxing the limit. =~~~ ‘* . o

b.  The Changes to the CPCC Facility Will Decrease, Rather than Incrense,
~the Amount of Storm Runoff and Waste Solids - e

The Fact Sheet and Executive Director’s Preliminary Decision (“Preliminary Decision™),
page 21, stated that since changes in the CPCC facility have “resulted in an increase of storm water
runoff from uncovered/unpaved areas,” the relaxed TSS limit is justified, As discussed above (pp.
5-7), FOE disputes this factua] assertion.

‘The Preliminary Decision also stated that the changes at the CPCC facility will have “a
significant impact on the quality of the discharge with respect to total suspended solids.” FOE
likewise disputes this factua] assertion in its third and fourth comments, on the ground that the
change from impervious concrete 10 grass should actually produce less TSS, not more. Moreover,
the demolition of the LPDE plant should reduce the TSS in CPCC’s discharge, rather than increasing
it, because the closure of the LPDE plant eliminates a significant source of the wastewater stream,
thercbj/ lveavingjmore capacity in the treatment facilities for the tréatment of storm water at the
Orange Plant. o

" The Executive Director’s Response 3, Response 4; and Response 5 do not directly contradict,
these facts. Indeed, the Executive Director seems to concede FOE's factual statements, saying in
Response 4 that “[t]he change in contributing waste stream flows had minimal influence on the
calculation of the TSS limits” and citing a change in the cateporization of the waste stream flows as
the primary reason for the change in TSS levels. However, the explanation given for the backsliding
in the Executive Director’s Preliminary Decision relies on CPCC's claims regarding the changes.
In addition, the Executive Director’s Response | repeated the assertion that the changes at the facility
have increased storm runoff and affected the discharge of TSS. These disputed factual assertions
ace relovant and material bocause they are essential to determining whether the changes at the CPCC
facility justify backshding with regard to the TSS limit.:
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3, Disputed Issue of the Application of Law to Fact

Each of FOE’s comments disputes the application of the law of the “material and substantial
change” exception in the anti-backsliding rule to the facts regarding the changes at the Orange Plant.

E. CONTACT INFORMATION

Carolyn Smith Pravlik, counsel for FOE, is responsible for receiving all communications and
documents for the group pursuant to 30 TAC § 55. 201(d)(1). Her contact information is as follows:

Carolyn Smith Pravlik

Terds, Pravlik, & Millian LLP
1121 12th Street, N'W. _
Washington, DC 20005-4632
Telephone: 202-682-2100, ext. 110
Facsimile: 202-289-6795

Email: cpraviik@tpmlaw.com

We appreciate your consideration of our request fora contested case hearing. Please do not
hesitate to contact me if you have any questions regarding our request.

)ncerely,

yn
Counselfor Friends of the Earlh
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FILED
LS. DISTRICT COUIY

IN THE UNITED STATES DISTRICT thUR'EAMEWN DIBTRICT OF TEXAS

FOR THE EASTERN DISTRICT OF TEYAS [
BEAUMONT DIVISION | | 2 0 208

FRIENDS OF THE EARTH, INC.,

BY

Plaintft, DEPUTY.

DAVID J. MIALARD, CLERK "

1 Case No. 1:94-CV434
Case Na. 1:94-CV-580

V.

CHEVRON-CHEMICAL COMPANY,

Dafendant. |
FINDINGS QF FACT AND CONCLUSIONS OF LAW
' R A L IR
- Plaintiﬁ Friends of the Baxth, Inc. (“Friends of the Barth”) is e non-profit corporation

arganized under the laws of the Diatrict of Columbia. Friends of the Earth, Im:.v . ChéwanChé&n.

Co., 129 F.3d 826, 827 (Sth Cir. 1997). For yoaus, Friends of the Earth hes “promote[d]  broad

agenda of environmental awaroncss and waprovement projects,” Id, Friends of the Barth has sought *

to implmﬁnt this aggnd.a, m part, thxfmgh lawsui(tslﬁled 1n district courts, including this one. 1d. at
827 & n. 1. | - o

Defendant Chevron Chemical Company (“Chevron™) muonfactres polyathylene ar ita plant
in Ormnge, Texnn (“tho Orange Plant”) M. at 827, Under its Nutional Pollution Dischargo
Elimination Syétm (“I.\IPDES"’) pefmit, Ct‘wwox‘i‘ diaqhﬂrgca process water and stoom water from the
Orange Plaat into Rownd Bunch Gully, which flows into Cow Bayou, and then to 'tha Sabine River
and into Sabine Lake. /d. Chevron’s NPDES perinit limits the amomnt of total surpended solids

(*TSS”)' that Chevron may discharge. /d. ‘“Betwoen October 1990 and Januaxy 1994, Chevron

1TSS is comprised of dixt, polyethylene particles, and biological solids. Tr. at 72, 74.

-1-
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exceeded its TSS Lumits.” [d.

. Friends afthe Earth eventually learned of these dewelopments. See (d. The organization filed

a private ¢ivil enforcammt lawswit 1n July 1994 against Chevron under the Federal Water Pollution
Control Act, 33 U.S.C. §1365 (1994) (“‘the Clean Water Act™). Id.* Friends of the Rarth alleged that
Chevron had committed numerous violations of its NPDES permit. 1d. After its lawauit was filed,
Friends of the Barth filed a sscond lawswit alleging additional permit violations by Chevron. Jd. This
caurt consolidated both cases. Jd.

Both Friends of the Barth and Chevron filed motions for summary judgment. The court
demied Friends of the Earth’s motion for summary judgment and granted in pert and denied in part
Chevron’s motion for summary judgman Friends of the Earth, Inc, v. Chevran Chem. Co., 900 F.
Supp. 67, 83-84 (ED. Tex. 1995). Notably, the court found that a genuine issue of material fact
existed regarding Friends of the Earth’s TSS claims. /4, at 83, The court, however, concluded that
Chevron was entitled to summary judgment on Friends of the Barth’s other claims. Jd. at 83-84. The
court found that Friends of the Earth’s claim for injunctive relief and its claim for civil penaltics
were nat moot. J4. at 84, F nally, the court concluded that Friends of the Barth had constitutional
standing to bring this lawsuit. ‘Jd,‘at 74777 |

Thecomthold a tbmc-day bench trial in January 1996, During that trial, Friends of the Earth
presanted four witnesses on the issue of constitutional standing: Delaine Sweat, Margaret Gresn,

QOpal Fruge, and Rodney Crowl. Tx. at 32-67. Friends of the Earth also pressnted Dr. Bruce Bell as

" 2 Chevron first gaye the Environmental Protection Agency (“EPA™) the required sixty
days natice, Jd.

1 The court later enterod an order saying that standing would be an issue for trial because

- a fact igsue remained concerning standing.

2-
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[standing].” Lujan v. Defenders of Wildlifs, 504 .8, 555, 561 ( 1992) (citations omittad).

An orgamzanon such as Friends of the Farth hag standing to bring a civil action 'cﬁmv behnlf |

of its mermbers'if “(1) the 6r,ganiz‘at‘:ion’ 6 mexabexs would havo at&hding 0 sue ixidi"vidually; (2‘)‘th¢
organizetion is ﬂmkmg to protect interests that are gmmma to its purpuﬂc and (3) neither the clanm

ﬂSﬂﬂI‘tGd nor the rﬁ-hcf mqm:stmi requires the urgamzutmn § mambam to participate in the ]awmnt v

Sierra Chab, Lone Star Chapler v. Cedar Point Oll Co. Inc, 73 ¥.3d 546, 555 (th Cix, 1996)

(citations omitted). \:I-I‘é‘r(‘s, Chevron doss not dispute that Frionds of the Rarth has et thra Last two

prongs of this test. Instead, Chevion claims the court should dismiss thm lmrmm becamm Fnenda

~ of the Barth's mmnbars would not have &tandmg o sue mdmdually
In order to have standing to sue mdmdually, 2 mmnbnr of an, ox‘gammtmn muaxt meet three |
mqmnmmm Specifically, mambar “must show that (N hc ha& auﬂ”amd an ax:tuul or thmatcmcd |

mJury a8 a result of the actions of thc defendant; (2) the i mjm‘y ig ‘falrly tracerablc to the defmdant i |

actmm and (3) the injury will likely be redressed if he prwmls in h,m awamt ” Id m ‘536 (cxmnona
omitted)} sée also Save Our Communiry, 971 F 2d at 1160, Che:an vacxfemuﬂly a.rguaﬂ that Fx‘lr:nds
of the Earth’s members meet nons of thesc thres mquxremantu The couxt mmequﬂnﬂy examinos
whether Priends of the Fmtb’s members mem each uf these KWMGMB |
Al

To @éatablish individusl at:umhng, 8 part‘y‘ihuéft showzthzvztﬁ it bas ﬁuﬁm&d m_]uxym fact, See,’
.8, Friends of the Earth, Inc v, Laidlaw Envtl, Servs. (TOC), Inc., 528 U.S. 167, 187 (2000). As
the Fifth Circuit ha observod, “the threshold for the injury requirament s fairly low.” Siarra Club,

Lone Star Chap!er 731 F.3d at 557 0.23 (citations omuttod) Bemmm apnrty’n “m}unes m:mi uof be

large, an 1denuﬁabla trifle’ will suffico.™ Pub Interest Research Group of NJ., Inc v. Powell

A
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Here, as in Laidlaw, Friends of the Barth’s members have legitimate recreationa! and
aesthetic interests. See Tr. at 32-67. Each of Friends of the Earth’s members who testified at trial
complained that their recreational activities have been adversely affected. See id. Notably, Delaine
Sweat testifiad that she previously walked, drove along, and fished in Sabine Lake, but stopped
doing so because the water appeared cloudy and polluted. Id. at44-48. Margarot Green testified that
ghe had fished and boated in Sabine Laks, but WDuld not do 5o cx;nxiswntly due to the reduced
gesthetic beauty of Sabine Lake. Tr. at 60-62. Opal Fruge tastiﬁcd that she no longer boats and
fishes on Sabine Lake because of the water’s appearance and condition. d. at 34-‘36. Finally,
Rodney Crowl testified that he had visited Sabine Pass to eat seafood, but stopped doing so becauss
he wag concemed about the quality and condition of fish caught in Lake Sabine, /d. ai 56.

It ia well settled that harm to aesthetic, environmental, or recreational intercats constitutes
an Injury in fact. See, e.g., Laidlaw, 528 U.S. at 183-84; Morto;z, 405 U.S. at 734-35. The injunies
asscrted by Friends of the Barth’s members in Laidlaw are similar to the injuries asserted by Friends
of the Earth’s members in this case. Compare Laidlaw, 528 11.5. at 183-84, with Tx. at 32-67.
Priends of the Earth’s mermbers have sufficiently demonstrated that Chevron’s TSS discharges
adversely affocted their recreational interests. Consequently, Friends of the Barth's members have
suffered injuries in fact. Id,; see also Sierra Club, Lone Star Chapter, 73 F.3d at 556-57.

B.

The second requirement for individual standing is that the injuries mlﬂ’crc& by an individual
must be “fairly traceabls” to the defendant’s émm"l violations. See, e.g., Sierra Club, Lone Star
Chapter,73 F.3d at557. Like the requiromnent ofinjuryin fact, thig rcquircmcni ia not a dernanding

one. See, e.g., Save Our Community, 971 F.2d at 1161. Indeed, “[t)he requirement that plaintiff's

-6-
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injuries be ‘fairly traceable’ to the dafendant’s conduct does not mean that plaintiffs must show to

a scientific certainty thef [the] defendant’s efflient, and dafendant’s efftuent alove, caused the

precise harm sufferad by the plaintiffs.” Powsll Duffryn Terminals, Inc., 913 F.2d at 72; see also -

Save Our Community, 971 F.2d at 1161  Nor wust plaintiffs “piupoint[] the oxgius of particular

molecules” in order (o antisfy this requircment. Friends of the Earth, Ine. v, Gasion Copper -

Recyclmg Carp 204 F.3d 149, 161 (4th Cir, 2000) {en banc),
v Instcmd a plmnmff satinfics this requirement by showmg that a defendant has -

1) discharged ﬂomu pollutant in concentrations greater than allowed by its permit
2) tnto 8 waterway in which the plaintiffs have an mtmnt that i or may bc ﬂdvmcly

affectad by the pollutant and that ,
3) this pollutant causes or contributes to tha kmds of mjum:n alleged by the plmnnﬂ"s

ot

Powell Duffryn Tarminals, Inc., 913 F. 2dat72 (footuote ommrd) Thm test has been apphcd in

Clean Waber Act casca by the I‘lﬂh C‘ucwt Sxerm Club Lona Star Chapmr 73 B jd at 55’/
Agcordingly, the court exummcs ththc:r Fn&nd& of lhe EaxTh’s wxmes*saa satxsfy thc Pawel[ Dujfryrx
taat.

1.

Re,gaxdmg the ﬁ.mt prong of the POWﬂH Dxﬁ-yn Ieat, Chcvmn vmlated the TSS lummtmnﬂ

inits NPDES pcmut gixty-five timas. See Pl sEx B(’I‘nmlujsm 17 1996) Comcqucntly Chevron

has discharged TSS at levols greater than nllnwed byuu NPDES pemmt Th\m meds of tba Emh’

members have satmﬁcd the first prong of the Powell Duﬁ%yn teat.
2,
Regardmg the second prong. of the Powall Dujﬁyn test, Chevron BVES thmt it doeﬁ not

diecharge TSS into & walchay i whlch Fnﬁnd.s of the Emth s mexsbers have sn interoat thnt is ar

P.017/029
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may be adversely affected. At tnal, Friends of the Earth's witnegses complainad.mamly about
pollution in Sebine Lake. See, e.g., Tr. at 32-33,43, 55, 59-60. Chevron points out that it does not
discharge TSS directly into Sabine Lake, See Def.’s Exa. K, L. Inatead, Chevron’s TSS discharge
flows into Round Bunch Gully, then into Cow Beyou, and then into the Sabine River, which empties
into Sabine Lake. Daf ‘s Bx. L. Thus, thero are intm'madiatc bodies of water between the Orage
Plant and Sabine Lake. See id.

Although the Orange Plant 15 not siﬁmted o thn ghore of Sabine Lake, the distance between
these twé locations 15 only about four miles at most. Friends of the Earth, Inc. v. Chevron Chem.
Co., 900 F, Supp. 67, 75 (E.D. Tex. 1995). Contraryto what Chsvron tmplies, there 18 10 “mileage
or uﬁbutaxy limit for plaintiffs proceeding under the citizen suit provision of the CWA."” Friends of
the Earth. Inc. v. Crown Cent. Petroleum Corp., 95 F.3d 358, 362 (Sth Cir. 1996). Moreover, the
distance between the Orange Plant and Sabine Lake is well within the range of distances in cases
where courts hxvé found the “fairly raceable” requirement to have been satisfied. Compare Chevron
Chem. Co. 900 F. Supp at 75, with Laidlaw Envil. Servs., 528 U.S. at 181-84, and Gaston Copper
Recycling Corp., 204 F3d at 161-62. |

Here, Chevron has discharged TSS that, eveantually, r;:achcd Sabine LakeJ Friends of the
Earth's members recreate in, oq, near, and around Sabine Lake. Tr. at32-33, 43,55, 59-60, Because
their recreational interests have beon adversely affected by Chevron’s TSS discharges, Friends of the

Rarth’s members have satisfied the second prong of the Powell Duffryn test.’

3 Admittedly, the Fifth Circuit once noted, in dicrum, that “some ‘waterways’ covered by
the CW A. may be 8o large that plaintiffs ghould rightfully demonstrata a more specific geographic
or othor causative nexus in order to sausfy the “fairly traceable’ element of standiog.” Sierra
Club, Lone Star Chaprer, 13 F.3d at 558 n.24 (citations omitted). Soon after Sierra Club, the
Fifth Circuit in Crown Central Petroleum found that the plaintiffs had not satisfied the “fairly

-B-
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3.

chdrding the third prong of the Powell Duffryn test, the court finds that Chevron’s TSS.

discharge contributed to tho kinds of injuries alleged by Friends of the Barth’s members: Friends

of the Barth’s members testificd af trial that Szbine Lake and the Gulf of Mexico appeared bath

murly md pollyted. Tr. at 35, 45, 61, Moreaver, Friends of the Barth's members clatmed that their

recreational interests in, on, and near Sabine Lake have baen negatively affected by the appearance

of the water in Sabine Lake. Id. at 32-33, 43, 55, 5960,

It is uhdiuputcd that TSS makes water appear dirty ad apague. Id. at 74. Moveover; high

lovels of TSS advéfaaly affact fish populations as well as the quality of water, Jd. Chevron .
proviously diséhargod TSS in quantities that exceeded its pexmit limitations. Moreover, Chevon’s

TSS dischiarg& c‘}chtuaﬂy' reached Sabine Lake. Becauseits TSS discharge adversely affected abody

of water in which Friends of the Earth's pembers have recreational interests, Chovron contributed

to the recreational injuﬁ;za thet Friende of the Barth’s meui_bm suffered. Sea Powell Dyfryn

fracenble” roquircment hocause the refinery at igsuo was eighteen miles-from the body of water
used by plaintiffs. 95 F.3d at 361-62. Relying on dictum in S¥erra Clish and on the holding of .
Crown Central Petroleum, Chavron contends that the distance between the Orange Plant and
Sabine Lale is too vast for the court to find that Fricnds of the Eaxth’s members have mef the
*“fairly traceable” mguirement. :

Here, however, the distance between the Orange Plant and Sabine Lake is far legs than the

relevant digtanos in Crown Central Petroleum, Id. at 361, Friends of tho Eacth has shown and
the court has copcluded that Chevron’s TSS discharge eventually flows iato Sabine Lake,
Additionully, Friends of tho Barth hag ahown that its members bave legitimate recreational
intereats in Sabine Like. Comsequently, Crown Central Petrolewn is inapposite. Although

Friends of the Racth’s intexest in Galveaton Bay in Crown Central Patroleum “passe|d] Article T

bounds,” id., Friends of the Earth’s intersat in Sabin? Lake {n this lawsuit is within Axticle DX
bounds. . ' ' : : « .

<9

P. 0197029
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Terminals, Inc., 913 F 2d at 72.°
| C.

The final requirement for individuel standing is redressability, which means that a plamntff's
injuries are “likely to be redressed by & favorable [judicial] decision.” Valley Forge Christian Coll.
v. Ams. United for Separation of Church & Siate, Inc., 454 U.S. 464, 472 (1982) (quotation &
footnote amittad). This requirement concerns “the connection betwsen the plainti ff*s injury and the

judicial relief sought” Save Our Comm., 971 F.2d at 1161 (citation omitted). The possibility that

the relisf sought will redress a plaintiff’s injuries must be not merely speculative, but likely. See

Laidléw Envil. Servs, Inc., 528 U.S, at 187.

Here, Friends of the Barth, on bahalf of ite members, seeks an award of civil penalties from
Chevron. Although civil p@ﬁcs are paid to the United States Treasury and not given to a
successful plaintiff, the deterrent effect of an award of civil pcﬁalu'ég on a defemdant serves *“[t]he
general public interest in clean waterw ays.” Powell Duffryn Terminals, Inc., 913 F.2d at 73.
Consequantly, it is well settled that if an orgenization secks an award of civil penaltics on behalf of

its members, the redressability rmquirement is patisfied. See Laidlaw Envtl. Servs., Inc.,, 528 U.S. at

et

6 Chevron contends that Friends of the Barth’s members must demonstrate that Chevron’s
TSS discharge in particular injured one of Friends of the Rarth's members. This argument,
however, is untenable under Fifth Circuit precedent. As the Fifth Circuit nated in Sierra Club,
Lone Star Chapter, & momber of an organization only needs to ghow that the defendant’s
discharga confributed to the types of recreational injurics alleged by that member. 73 F.3d at
558. A plaintiff need not “show to 2 scientific certainty that defendant’s effluent, and
defendent's eflusnt alone, caused the precise haom suffered by the plaintiffa” Powell Duffryn
Terminals, Inc., 913 F.2d at 72; see also Save Our Comm., 971 F.2d a1 1161. This argument is

LNpErsuasive.

-10-
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187.7

Such & gituation exiats in this lawsuit. Because Friends of the Burth seeks an award of civil
penaliicy, th«? injuries of its members are likely to be redrogsed by a favorable decision in this case.
See id, Coﬁncqﬁmtly, dm court finds lhat Friends of the ‘Barth has san’nﬁé‘d ‘the redrossability
requirement. Y |

The co‘u‘rt finda ’tb‘mti F‘riw%ndakdf the Rarth's members would heve standing to sue Chevron !
individuaus;. Thus, Friends of tho Baxth has conatitutional standing. The court now considers the
question of whmheerritﬁda of thc Barth has étﬁtdioxy standing.

IR m

To eatablish statutory standing under the Clean Water Act, plaintiffs must allege “a '
reasonable likelihoad that a paﬂt:pdllmar‘wi]l onfinus ta pollute in ths futuxe,”  Gwaltney of
Smithfield, Ltd. v. Chesapeake Bay Found., Inc., AB4 U.S. 49, $7 (1987). The Clean Water Actdoes
not, howaver, “pc:mﬁt citizen [law]suits for wholly past violations.” Jd. at 64. Thus, a plaintiff ot
‘“Ynake 1 go‘%cnd—fmiih megaﬁan of contimaus or izitﬂxxniitmt violation™ at the beginning of the lawsuit.’
14, o

'I‘hu‘Fiﬁh Circuit haa stated that a plaintiff may prove an obgolng violation either

(1) by provieg violations that continue on or after the date the complaint 13 filed, or
(2) by adducing evidence from which a reasonable frier of faot could find a

1 Sae alse Powell Duffryn Terminals, Inc., 913 F.2d at 73; Chesapeake Bay Found., Inc.
v. Gwaltney of Smithfield, Ltd., 890 F.2d 690, 695 (4th Cix. 1989); Pub. Interest Research Group
of NJ. v. Star Enter., 771 F. Supp. 655, 664 (D.N.J, 1991); Student Pub. Interest Research
Group of NJ,, Inc. v. AT&T Bell Labs,, 617 F. Supp. 1190, 1200-02 (D.NJ, 1985).

 Chevron contends that Friends of the Eerth’s claims caxoot be redrensed by a favorable:
decision in this lawavit because this lawsuif is moot. For reasans to bo explained, the court finds
that this lawsuit i not maoot.  Thua, this sxgument is wnpersuasive, o

~11-
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continuing likelihood of recurrance in intermittent or sporadic violations.
Intermittent or sporadic violations do not ceage to be ongoing until the date whemn
there is no real likelihood of repention.
Carrv. Alta Verde Indus., Inc., 931 F2d 1055, 1062 (5th Cir. 1991) (quotation amitted). Underthe
first avenue, proof of post-complaint violations establishes statutory standing. Sse id’ Moreover,

even proof of a single post-complaint violation conclusively establizhes statutory standing. Jd. at !

1065 n.12. ‘
Here, Chevron violated its TSS Limitations three times afler Friends of the Earth filed its
lawauit. Chevron exceeded its TSS limitations an April 10, 1995, P1’s Exs, 8 & 55 (Tnal-Jan. 17,
1996), on August 3‘0, 1996, Def.’s Ex. R (Hearing-Oct. 13, 1998), and on Septernber 17, 1997.
Def’s Bx. V (Hearing-Oct. 13, 1998) Chevron has asserted the affirmetive defense of upset for

each of these TSS violations. See 40 C.F.R. § 122.41(n) (2000). The court examines each claim in

turn.

A.

' Chevron contends that its TSS violation on Aprl 10, 1595 was an ﬁpact. An upset is “an
exceptional incident i which there is unintentional and temporary noncompliance with technology
based permit offluent limjtﬁu'onz because of factors beyond the reasonable control of the parmuttee.”
Id. § 122.41(n)(1)."° An upset, if proven, is an affirmative defense to 8 permit w'olaﬁon. Id. §

122.41(n)(2).

_ Y See also Natural Res. Def. Council, Inc v. Texaco Bef. & Mitg., Inc., 2 F.3d 493, 501-02
(3d Cir. 1993); Chesapeake Bay Found., Inc. v. Gwaltney of Smithfield, Inc., 844 F.2d 170, 171-
72 (4th Cir. 1988) (per cuniam).

19 Chevron’s NPDES permit contains an almost identical definition. P1’s Ex. 3, Part
H(B)(S). Friends of the Earth acknowledges that Chevron’s NPDES permut is jechnology-

based.
- -12-
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“[TThe permittee saek:‘mg‘ to eatablish the occurrence of an upset hay the burden of proof.”
Id. § 122.41(n)(4). Addi’tioy_’nnlly,gt‘bé pofmittcn mﬁgt_'dmnonﬂtmtc. through relevant avidence, the
- following: - |
(i) An upaet occurred and [] the permittoe can idemtify the cause(s) of tho upset;
(ii) The parmitted facility was at the time being prapexly operated; and
(iii) The permittee submitted notice of the upaet as required in peragroph (1)(6)(H)(B) - :
of this section (24 haur notice), I
(iv) The permitieo ‘compliad with any rezmsd:ml easures requiced under paragraph - : i
(d) of this section, A
Id. § 122, 41()(3)(1)-(iv). . A pcrmlttca s failure to csmbhsh comphannc with Ay of these four
requirementa prevents that penmttcc fmm claiming thut an upse,t occurra(L See id. § 12)& 41(r.1)(3)
If the defendant proves oach of those four cond:thons the court muxt thcn evaluatc whelher the
_ insident at. issue qualifies as an upset under section 122, 41(1) See id § 122 41(21)(1) Hem, -
Chevron has satisfied all four condmons and thuzz may assert Lbat upsets occurred o
There are, however, situations in which the upt;et defense iy unﬂvmlable to a pem:uttcc See |
id: Specifically, "[a]o upset does not include nuncomplianm to the extent caused by opcmtiorml
error, improperly designed trcntmemt facxhnes mndcquasw troatment facilities, lack of pmvemmw i
maintenance, or cmmima or Lmproper Opcrmon ' Hd, Kfﬂ.plﬂmhff provm that any of theso zntuatlona
existed, the upaet defense is mnpph(‘ablt, Sea ad He:m Fhands of tho Earth clmms, amung other
thm,ga, thm Chevron dcslgucd ita txmtmcnt famlmes unpmpe:rly | |
In designing a wastewater trontment plant, engineers must ensoro that tha famhty is sufﬁrmnt
to haodle the volume of runoff from reinstorms. To do o, engineers must choose a design storm in

arder to eshmatc the amou.m of nmo[f The dmtg;n storo must address two key factars: lhc total

volume of ruooff and the rate at wLnrl that runoff will occur. Botb factors are mffecﬁcd by the o
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amount of rainfall, the duration of 2 rainstorm, and the physical characteristics of the wastewater
treatment plant. [n choosing a dosign storm, one ghould do so based on & significant amount of

rainfall data. See Tr. at 87:22-31.

In carrespondence with both the EPA and the TNRCC, Chevron informed both agencies that
it had designed the weatment facility at the Orange Plant to hendle a five-year, twenty-four hour |
storm event,'! A five-year, twenty-four hour storm event is a statistical concept, not an actual storm. i
Tr. at 87:4. It represents the total rainfall thal would result from a storm tha.t occurs once every five ' |
yoars and lasts twenty-four hours. Jd.: see also PL."s Ex. 65, p. 12.

Designing a wastawater freatment facility for a five-year, twenty-four hour storm means that
the facility is “adequate to handle the total volume and the rate of runoff that would result from a
storm that would occur on the average once every five years.” Jd. at B8:4-6, For Orange, Texas, the
five-year, tthty«four hour storm will result in 7.3 inches of rain in 2 day. Id. ar 88:29-31. In
designing the wastewater treatment facility at the Orange Plant, Chevron represented to state and
federal agencies that it had met this statistical standard.”

The record in this case proves that Chevron failed to meet this gtandard, Rather, Chevran

11 p].’g Ex. 55 (Letter of Apr. 20, 1995 from Dale W. Durr to Terry Lane of the EPA, p. 2) |
(“Our treatment facility was designed to treat a 5 yesr, 24 hour rainfall ovent . ...”); PL’s Bx. 16
(Letter of Ang. 23, 1994 from Charles W. Miller to Georgie Volz of the TNRCC, p. 2) (*“This
syatem has been deaigned to hydraulically handle and treat the combined flows of all process
waters and a 5 year 24 hour mexirura precipitation event . . . .").

1 See supra note 11, Additionally, various Chevron officials intimated during theix
dopositions that Chevron had met this standard. P1.’s Bx. 63 (Depo Tr. of Jeffrey Downing at
27:8-11) (“We were a little bit over 7 inches. So we were well within the 5-year, 24-hour event
clasmification,”); P1.’s Bx. 9 (Dopo. Tr. of Dale Durr at 86:16-18) (“All Lam aaying is the sy?tm
was designed to handle & five-yoar, 24-hour maximum that we have scen, That was the basis for

the design.”).
14~
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&elecie:d 8 rainstormn that occrred on June 1, 1992 as the basis for the desipn of the wastewater
treatmant facility at the Orange Plant. Tr. at 89:20-23. Jeffrey Downing, an sogineer and formey -
employee }iti thé Orange Plaxit, claima that Chevron made thet chojce becaute *'soxat actual event was
needed in order to base a design on.” Pl.°s Ex, 63 (Depo. Tr. of Jeffrey Downing at 21:6-7),

Chevron hias stated that the June 1992 rainstorm was the most severe rainstorm in the history
of the Orenge Plant. /d. (Depo. Tr. of Jeffrey Downing at 13:10-21); Tr. at 119:4-12. ' Chevon, i
however, has no data rogarding how much rain foll on the Orange Plant during that storm.  See Ty,
at90:9-10. Unfortunately, the rain gauge at the Orange Plant was broken. d.

According to data maintained by the National Weather Service, the Jefferaon County Airport
recsived 3.35 inches of total rainfall on June 1, 1992. Id. at 90:2-6 see alse PL’s Ex. 65, p. 20.
.Morcover, six and a half inches of rain fell on facilities near the Orange Plant. Tx. at 119:16-29.
Thus, the rainfall during the June 1992 storm was lcss than the rainfall that wonld result from a five-
yoar, twenty-four hour storm event. See P1."¢ Ex. 65, figure 6-3. Cheyron’a expert, Dr. Lial Tiachler, -
proviously acknowlédged this disparity. PL's Ex, 64 (Depo. Tr. of Lial F. Tischler ot 40:12-14)
(staiing that “it appears that [the June Lst, 1992 storm) pm‘babl‘},; waa not a five-yéar-24-hour event
but something'sbinawhat lesg than that™). |

Dr, Tischler never analyzed whek‘her Chevron desipned the wastewater treatment facility at

the Ormge: Plfmt properly Tr. at 591 Nor did he mmnlly detmmme: whether the June 1992 starm

equaled tbcﬁvc~year bwmty~fomhom aform PL. aEx. 64 (D:spo Tx of LmIF Tuschlcr at 405 -B).
He did, however, admit that Chevron did not design the Orange Plant fo \mkh&mud a five-year, |
twenty-faur atomx Id. (Dcpo Tr. of LnaJ E. Tmchlear at 40:12-14),

The com:::pt of lhc five-year, twenty- -four hour atoxm isnota mquxmd mdxmtxy mdmﬂ Tr.

~15-
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at 138. It is, however, the standard that Chevron sought to duplicate-yet failed to achieve—in
designing the wastcwaler uﬁatmcnt facility at the Orange Plant. See, e.g., id. Thus, Chevron
designed that facility improperly.”’ The affinmative defense of upset is ingpplicable in this case and
unavailable to Chevron. Ses § 122.41(n)(1)." |

Because Chovron cannot assert the upset defense, Chavron is liable for the TSS violatic;m
that occurred on April 10, 1995, on August 30, 1996, and on September 17, 1997. See id.® Each
ofthese post-complaint TSS violations, standing alone, establishes stniﬁtory standing. See Carr,931
F;Zd a1 1065 n.12 (“[P]roof of an actual violation subsequent to the corplaint is conclusive ).
Consequently, Friends of the Earth has establighed statutory standing. See id.

Chevron argues that each of its post-compleint TSS violations is an upset bccaus;o itachieved

ninety-nins percent compliance with its TSS limitations. Def.’s Post-Appeal Proposed Findings of

3 Cf. THE AMERICAN HERITAGE DICTIONARY 349 (1989) (defining the word “Improper”
to meen “[n]ot suited to needs or circumstances,” “unguitable,” and “[n]ot consistent with fact™).
Chovron's actual design of the wastewater treatment facility at the Orange Plant is inconsistent

- with what Chevron told tho EPA rogarding that facility a8 well ag inconsistent with the five-year,
twenty-~four bour storm. Thus, the word “improper” aptly describes the Orange Plant’s design.

* Indeed, as Friends of the Earth's expert, Dr. Bruce Bel), testified, if Chevron had
~designed the wastewaler treatment facility at the Orange Plant to withstand a five-year, rwenty-
four hour atorm, Chevron would not have committed post-complaint TSS violations, Tr. at
$9:23-100:2.

15 Because the court concludes that the wastewater treatment facility at the Orange Plant
was improperly designed and does not meot the standard that Chevron itself chose, the court also
concludes that the wastewater treatment facility at the Orange Plant ia inedequate, The court
need not, however, address the questions of whether Chevron committed operator crror, whether
Chevyron properly maintained the Orange Plant, or whether the Orange Plant suffered from a lack
of preventative maintenance.

6 Consequently, the court need not answer the question of whether thore was 2 likelihood
of recurring violations by Chevron at the fime Friends of the Barth sued Chevron

-16-
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Fact aod Conclusions of Law at § 94 (Dkt. #120). In making this acgument, Chevron relies an

Chemical Manuj’rzrman Assorratmm v. EPA, 87OF 2d 177 (5th Ctr 1989) reh'g granted, omended

by BB5 F.2d 253 2‘36 (S{h CLr 1989) and on American Petroleum Institute v. EPA, 661 F,24 340

(Formor Sth Cir. 198 1) Both cases, Chovrcm claims, suppoxt its mtnrpmtahon of the upset defense.

In nmther Cass, howwcr, d1d the Pxﬂh Circuit either mtt‘:rprm? or exnmine what costitutes

an upset. See Chem Mfm A.w n, 87OF 2d at 229-30; Am Petrolaum Inst., 661 F.2d at 350-51. Nox

did thn Flﬁh Clrcmt hold that mnrzty~mna psrcc‘nt complmnce with & technulngy~bawd NPDES

=)

pm’rmtmammms f ﬁndmg that penmt vxolahons amupsotﬂ See Chem Mfrs. dss'n, 870 F, 2dat229-

30, Am. Pemleum Irur 661 F 2d At 350 >1 Nor dncsz Chevron’s mtc'xpnﬂtanon of the Qpset defense
find sither explcit ox mehc:t tcxtu.al support See § 122, 41(n)(1) 7 Aocord.mgly, Chovron’s
mmxpmmnau of tho upset dafemﬂe 1 unnonvmcmg,

“[T]hes Clcan Watur Act recognizes neither & good faith nor o de minirmis defense.” dnrl
Union, United Auto., Aeraspace & Agric. Implement Workers of Am., AFL-CIO v. Amerace Corp.,

Inc., 740 F. Supp, 1072, IOSJLI(D.N.J . 1990) fx_xstciad, courts determine whether a perinittee has

violated that sté.ﬁ)t;c' by applying strict liability priiibiples and examining the tesct of that statute. See, -

e.g., Menzelv. County Utils. Corp., 712 B.24 91, 94 (4th Cix. 1983). Similarly, oxe should interpret f

the upact dmfmsa acco:dmg to that texm’s plain mcamng cf., a. £ Che.mpea}m Bary F aund Ine, v.

Bethlehem Steel Corp 652 F Supp 670 630 (D. Mqd. 1987)." Either the defendant ﬂatmﬁeﬂ the

: conmtmm of the upﬂc-t defense or that dafmuiant cannot rely on the upsat defense. .S‘ae §§

122, 41(7&1)(1), 122 n)(J)(l)~(1v)

Accaptmg Chcvum 8 cmgumaut mgﬂrdmg mnc!:y~mna pc:rr‘mt comphnnce wou!d 1gnora the

171y Tischler consédad as much. at taal..See Tr. at 579-84.

: ;17_;

P.027/029



From: 2022896795 Sep 22 2006 13:40 P.28
" SEP.-22°06(FRI) 13:28 TERRIS VLIK & MILLTAN TEL:2 89 6799 P.028/029

plain meaning of the upset prﬁvision. The peucity of Chevron’s post-complaint TSS violations docs
not, by itaelf, mean that each of these vialations quelifies as an upset. See §§ 122.41(m)(1),
122(n)(3)(1){iv). Moreover, Chevron's interpretation of the upset defense is unsupported by Fifth
Circuit precedent. Consequently, this argument 18 unpersoasive. Chevron is liable for three post-
complaint TSS violations and for sixty-two pre-complaint TSS violations.

V.

Chevron notes, correctly, that it has not violated the TSS limitations in its NPDES permit for

several years, Moreover, Chevron argues that the 1996 TSS Himitations will help ensurs that future
permit violations will not occur. Conscquently, Chevron claims that thig lawsnit is moot.

The burden to prove mootness is an the party claiming that a casc has become moat. Laidlaw
Envtl. Servs, Inc., 528 U.S. at 189, This burden is quite 2 heavy one. Id. “A defendant’s voluntary
cessation of allegedly unlawful conduct ardinarily does not suffice to moot a cage.” Id. at 174.
Rather, a case 18 moat only if subsequent svents have made it absolutely clear that pemﬁt violations ~
“could not reasonably be expected to recur.” Id. at 193 (citation omitted).

As Plaintiffs note, Chevron ﬁolatcd ita TSS limitationa in September 1997, just one year
after its new TSS limitations were adopted, This TSS violation, for reasons previously explained,
18 not an upset. Morsover, the court has found that Chevron designed the wastewater treatmen
facility at the Orange Plant improperly. Thus, Chevron has not eatablished that it is absolutely clear
that its permit violations could not reasonahly bo expected to recur, Chevron’s complance ov}cr the
last several years doss not demonstrate that this case is moat.

V.

The court bas found that Chevron is liable for sixty-five violations of tha TSS limitations in

18-



SEP. 22" 06 (FRT) 13:28 TERRTS VLTK x MILLTAN TEL:2 89 6795

its NPDES penmit.”” Accordingly, the court will contact counsel for both sides in the near future to

schedule & hearing. At that hearing, the couxt will determine Friends of the Baxth's remedios, such |

as civil penilties, attornsy fees, costs, and injunctive relief; + -~ -

RICHARD A. SCHELL
UNITED STATES DISTRICT JUDGE, |

It is s0 ORDERED.

Signed this the twentieth day of July, 2004,

1 The court previously demied Plabatiffs’ motion for reconsideration of its ruling that
Chevron’s pH violations ars barred. Thus, Chevron is not linble for any pH violations.

-19-
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LaDonna Castanuela

Texas Commission on Environmental Quality
MC-105

P.O. Box 13087

Austin, TX 78711-2087

Re: Request for Contested Case Hearing
Granting of TPDES Permit
Chevron Phillips Chemical Company LP
TPDES Permit No. WQO0000359000.(TX 0004839)

Dear Ms. Castanuela:

Friends of the Earth, through its counsel, Terris, Pravlik & Millian, LLP, requests a contested
case hearing regarding the decision to amend TPDES permit number WQ0000359000. On August
23, 2006, the Executive Director of TCEQ issued a decision approving the application made by
Chevron Phillips Chemical Company LP (“CPCC”) for a major amendment to CPCC’s TPDES
permit for the Orange Plant. The amended permit relaxes the amount of total suspended solids
(“TSS”) that CPCC is allowed to discharge.

Friends of the Earth objects to the relaxation of the TSS limits in CPCC’s TPDES permit.
Friends of the Earth has standing to challenge the decision to approve the permit because Friends
of the Earth is an “affected person” under 30 TAC § 55.201. Friends of the Earth therefore timely
files this request for a contested case hearing in opposition to the approval of CPCC’s application
for an amended permit, in compliance with 30 TAC §§ 55.201, .203, .205, .209, and .211, as set

forth below.

YThe major amendment was approved in conjunction with the reissuance of the permit.
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Pae A CHEF CLERS OFFLS
A. FRIENDS OF THE EARTH’S REQUEST FOR A CONTESTED CASE HEARING

IS BASED ON ISSUES TIMELY RAISED DURING THE COMMENT PERIOD"

The request of Friends of the Earth (“FOE”) for a contested case hearing is based on issues
timely raised during the comment period. TCEQ published the notice of application for this permit,
along with a draft permit and preliminary decision, on May 22, 2006. FOE filed comments on the
draft permit and the preliminary decision on June 20, 2006. These comments were timely filed, as
stated in the Executive Director’s Response to Public Comment. FOE’s comments set forth specific
objections to the backsliding in the TSS limit proposed by the draft permit. FOE’s comments raised
a legal objection to the relaxing of the TSS limit under the anti-backsliding rule and challenged the
factual premises for the proposed relaxation. FORE’s request for a contested case hearing is based
on these legal and factual challenges. " ) ‘ P

B. FRIENDS OF THE EARTH’S REQUEST FOR A CONTESTED CASE HEARING
IS BEING TIMELY SUBMITTED o S

FOE’s request for a contested.case hearing is being timely submitted within 30 days of the
date of the Decision of the Executive Director. Under 30 TAC § 55.201(a), arequest fora contested
case hearing must be filed “no later than 30 days after the chief clerk mails * * * the executive
director’s decision.” While the Decision of the Executive Director does not state the date on which
it was mailed, it is dated August 23, 2006. This request for a contested case hearing is being filed
within 30 days of August 23, 2006. . oA

C.. FRIENDS OF THE EARTH MEETS THE REQUIREMENTS FOR A REQUEST
FOR A CONTESTED CASE HEARING BY AN ASSOCIATION |

© FOE meets all of the requirements for standing as an association whose members are
“affected persons” under 30 TAC §§ 55.201, 203, and .205. As aresult of CPCC’s TSS discharges,
the individual members of Friends of the Barth suffer injuries in fact to their aesthetic and
recreational interests that are not common to the general public, as discussed below.

1. 'Th.e U.S._]i)istr'iét‘.Court for the Eastern District of Texas Has Found That
Friends of the Earth Meets the Associational Standing Requirements to Oppose
- CPCC’s Excess Discharge of TSS from the Orange Plant = ‘

FOE filed a citizen suit in 1994 under Section 505 of the Clean Water Act against Chevron
Chemical Company, which, following a merger, changed its name to Chevron Phillips Chemical Co.
The suit, which is still pending, focuses on CPCC’s violation of the T'SS limit in the permit. Friends
of the Earth v. Chevron Chemical Co., E.D. Tex, Civ. Nos. 1:94CV434, 1:94CV580. CPCC
challenged FOE’s standing to bring the action, “yociferously” arguing that the individual members
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of Friends of the Barth would not have standing to sue individually. Findings of Fact and
Conclusions of Law (attached as Exhibit 1), p. 4. On July 20,2004, the Court rejected this challenge
in its Findings of Fact and Conclusions of Law. After conducting a thorough factual and legal
analysis, the Court held that FOE has standing to bring the citizen suit on behalf of its members.

The Court’s ruling that FOE has standing inits lawsuit against CPCC demonstrates that FOE
is an “affected person” for the purpose of requesting a contested case hearing before the TCEQ. The
Court’s Findings of Fact and Conclusions of Law addressed the same issues concerning the
discharge of the same pollutant, at the same location, as are involved in FOE’s challenge to CPCC’s
current permit application. FOE incorporates herein the Court’s Findings of Fact and Conclusions

of Law (“Findings and Conclusions”) for purposes of establishing that it has standing to request a
contested case hearing.

2. The Proposed Increase in TSS Discharges Will Adversely Affectthe Waters that .
Are Used by Friends of the Earth’s Members for Recreation and Aesthetics

As the District Court found, “[i]t is undisputed that TSS makes water dirty and opaque” and
“adversely affect[s] fish populations as well as water quality.” Findings and Conclusions, p. 9. The
increase in TSS discharges contemplated by the amended permit will further harm the quality,
clarity, and aquatic life of the receiving waters. The members of FOE who use those waters for
aesthetic and recreational purposes will therefore be specifically and directly harmed by the proposed
increase in TSS discharges. ' :

3. Since the Members of Friends of the Earth Suffer Specific Injuries-in-Factfrom
CPCC’s TSS Discharges that Are Not Common to the General Public, They
Would Have Standing to Request a Contested Case Hearing as Individuals

The Court found, and we presently allege, that four members of FOE, Delaine Sweat,
Margaret Green, Opal Fruge, and Rodney Crowl, have suffered injuries in fact from CPCC’s TSS
discharges at the Orange Plant. Findings and Conclusions, pp. 4-6. CPCC’s TSS discharge reaches
Sabine Lake, “only about four miles [away] at most” from the Orange Plant, a distance “well within
the range” of distances found by courts 10 confer standing. See Findings and Conclusions, p &.
FOPR’s members have a legal right to use the natural resource of Sabine Lake, and to enjoy and

recreate there.

FOE member Delaine Sweat previously walked, drove along, and fished in Sabine Lake, but,
stopped doing so because the water appeared polluted. Margaret Green fished and boated in Sabine
Lake, but will not do so routinely because of the reduced aesthetic beauty of Sabine Lake. Opal
Fruge no longer boats and fishes on Sabine Lake because of the water’s appearance and condition.
Rodney Crowl stopped visiting Sabine Pass to eat seafood because he was concerned about the
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condition of the fish caught in Sabine Lake. The Court found, and we allege, that these members
of FOE have legitimate aesthetic and recreational interests in the natur al resource of Sabine Lake and
that CPCC’s TSS discharges at the Orange Plant adversely affect these interests by damaging the
water quality of Sabine Lake. The Court concluded, and we alle ge, thai these membms have suﬂ’ered ‘
injury in fact from CPCC’s TSS discharges, ,

- The legal right of FOE’s members to use the natural resource of Sabine Lake and to enjoy
and recreate at Sabine Lake, will be adversely affected by CPCC s application. FOE’s members
have a justiciable interest in enforcing the Clezm Water Act and regulatlons under the: Act
upecxﬁcally the anti- backshdmg rule in 40 C.F.R. 122 44(1) ‘ '

- The: members of FOE 1dcnt1ﬁed above suffez spemﬁc mJurles in-fact to their aesthetic and
recreational interests that are not common to the general pubhc While the general public will be
harmed if CPCC backslides and causes more water pollution, the members of FOE will be uniquely
and particularly harmed because they specifically seek to enjoy Sabine Lake for recreation and
aesthetics, and the actual recreational and aesthetic benefits that they have spemﬁcally enjoyed at
Sabme Lake will be further damaged by increased TSS chscheuges

Moreover FOE and its members are adve1sely affected by the increase in the TSS limit in
terms of the relief that théy seek in their pending lawsuit, The suit seeks injunctive and civil penalty
relief to enforce the TSS limit. Obv1ously, relaxation of the limit negatwely impacts’ the rehef they
might obtain.,

4. Friends of the Earth Meets the Other Requirements for a Request for a
Contested Case Hearing by a Group or Associ‘ltion

In addl‘uon 10 ﬁndlng that the members of FOE would have standlng to sue CPCC forits TSS-
discharges as individuals (a finding which satisfies the requirements of 30 TAC § 55.205(a)(1)), the
Court further concluded that the interests FOE sought to protect by opposing CPCC’s TSS
discharges in the lawsuit were germane t toits puxpose asan or gamzatlon Findings and Conclusions,
p. 4. FOE has promoted a broad agenda of envir onmental awareness and imptovement for years.
Accordingly, the interests that FOE seeks to ]31012601 by opposmg ‘the proposed backsliding of
CPCC’s'TSS limits. are germane fo the pursuit of envir onmonial improvement that is the reason for
FOE’s existence. FOE’s request for a contested ca% heari mgj thelcf(ne mcctq the' 1eq11110meniq of
30 TAC § 55.205(a)(2).

The Couﬂ found that there was no need for FOE’s members to participate in the civil
lawsuit. * Findings and Conclusions, p. 4. Similarly, 1 neither the claim asserted nor the relief
requested in FOE’s request for a contested case hearing requires the participation of the individual
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members of FOE. FOE’s request for a contested case hearing therefore meets the requirements 30
TAC § 55.205(a)(3).

Due to their volume, FOE has not attached the testimony and other materials from the
District Court case upon which standing was established. If requested, FOE will provide these

materials.
D. SUMMARY OF DISPUTED FACTUAL AND LEGAL ISSUES

Under 40 C.F.R. 122.44(1), areissued or renewed permit must have effluent limits, standards,
and conditions that are at least as stringent as the previous permit, with very narrow exceptions. As
EPA described this long-standing requirement when it adopted the exceptions to it in 1984 (49 Fed.
Reg. 38019 (Sept. 26, 1984)):

This provision prohibited the reissuance of an NPDES permit with limitations, standards, and
conditions less stringent than those in the previous permit unless the circumstances on which
the previous permit had been issued had materially and substantially changed and constituted
cause for permit modification or revocation.

This provision, which is referred to as the anti-backsliding rule, prohibits TCEQ from issuing
a permit for this facility that is less stringent unless the cause exception Is satisfied. FOE contends
that the cause exception has not been satisfied. =

FOE disputes that the backsliding of CPCC’s TSS limit satisfies the “material and substantial
change” exception to the anti-backsliding rule. FOE’s objection to the backsliding involves several |
different disputes of law, fact, and the application of law to facts, all of which were raised in FOE’s
comments. The discussion below is meant merely to list the disputed issues of law and fact for the
purpose of compliance with 30 TAC § 55.201(d)(4). FOE requests a contested case hearing so that
it may provide full legal briefing and evidentiary support for all the disputed issues summarized

below.
1. Disputed Issues of Law

a. Backsliding Cannot Be Justified when the Applicant’s Treatment
Facilities Are Inadequate or when the Applicant Fails to Follow
Rudimentary Best Management Practices

FOE’s first comment raised the legal argument that the “material and substantial change”
exception to the anti-backsliding rule may not be used when the epplicant’s treatment facilities are
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inadequate. The Executive Director’s Response to FOE’s first comment did not address ﬂns legal
argument, FOE continues to assert this legal objection to the decision to relax CPCC’s TSS limit,

FOE’s sixth comment similarly raised the legal argument that the “material and substantial
change” exception;to-the backsliding rule may not be used when the apphcant has failed to follow
rudimentary best management practices (BMP) The Execuhve Director’ s Response to FOE’s sixth
comment observed that the applicant may use a variety of BMP’s to meet required effluent limits,
but did not squarely address the argument that backsliding may not be allowed for an applicant who
fails to follow rudimentary BMP’s. FOE continues to assert this legal objection.

b. . Thé Change that Is Cited as Justlfymg Backsliding Must Actually Make
- It More Difficult for the Permitholder to Meet Current Discharge Limits
. in Order to Qualify for the Excepuon to the Antl backshdmg Rule

CPCC claims that “a majm change that has occurred at the Orange Plant that justifies an’
exemption from the anti-backsliding provisions is the permanent shutdown and demolition of the
LDPE plant, boiler house and the pilot plant.” See Letter from CPCCto ’ICEQ referenicing TCEQ’s
proposal to_deny CPCC’s request for an increase in its TSS permit limits (hereafter “CPCC
Comment Letter”), p. 2. CPCC further claims that “[s]torm water from these areas will contain TSS
concentrations that are typical of sites where ‘industrial activities® are conducted, and TSS limits at
Outfall 001 should account for these changed -operations at the Orange Plant,” CPCC Comment
Letter, p. 2. CPCC:contends that these changes “constitute a ‘material and substantial altteration’ '
of the Orange Plant and therefore should exempt the réquested TSS increase from the anti-
backsliding provisions as provided at 40 C.F.R. 122.41(1)(2)(1)(A).” CPCC Comment Letter, p. 2.
The Executive Director appears to have relied upon these claims by CPCC.

In fact, none of these changas increase the TSS conoentmtlon in the st01m water chscha1 ged
through Outfall 001. The changes are either neutral or reduce the TSS.

. Prior to its shutdown and demohtlon, the LDPE plant const_ltuted an impervious, concrete
surface for storm water runoff purposes. Following its demolition, the area was converted from
concrete to grass. Permit Application, Attachment 9. Grass surfaces, of course, produce less flow
and fewer solids than concrete surfaces. Indeed, the area was more “urbanized” before LDPE was
removed than after. Therefore, the demolition of the LDPE plant justifies a reduction in the TSS
limit, not an increase..

Nevertheless, the Executive Director, in Response 3, stated that the reason for the relaxation
of CPCC’s TSS limits is a change of categorization of the storm water runoff from this area.
Previously, the storm water was characterized as wastewater from facilities producing organic
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chemicals, plastics, and/or synthetic fibers and therefore covered by the Organic Chemical, Plastics
and Synthetic Fibers (OCPSF) guidelines (40 C.F.R. Part 414).

Now that several structures at the Orange Plant have been removed, the storm water has been
characterized as non-process storm water that “is not subject to federal effluent guidelines and any
technology-based effluent limits are based on best professional judgement [sic].” Fact Sheet and
Executive Director’s Preliminary Decision, p. 7. There is no justification for using best professional
judgment (“BPJ”) to relax this limit.? BPJ dictates that, where the changed circumstances will make
compliance with the existing permit limit easier, the permit limit not be relaxed. Thus, in an
analogous situation, the backsliding rule prohibits relaxation of a BPJ-based limit in the face of'a
later-established effluent guideline limit that is less stringent. 40 C.F.R. 122.44(1)(2). The Executive
Director has failed to demonstrate that the changes to the CPCC facility made it harder for CPCC
to meet its TSS limit by producing more flow or solids than can be handled by adequate treatment

facilities.

The Executive Director’s Response 3 implicitly stated that a change in the technical,
categorical classification of the storm water can suffice to meet the “material and substantial change”
exception to the anti-backsliding rule, even where there is no relationship between the change to the
facility and the discharges from that facility. The changes to the CPCC facility do not make it harder
for CPCC to meet its current TSS limit - in fact, they make it easier for CPCC to comply.
Nonetheless, the Executive Director appears to assert that the changes can justify increasing the TSS

limit.

c. An Applicant’s Treatment and Control Facilities Must Be Considered in
Determining whether the Applicant Meets the Exception to the Anti-
backsliding Rule

The other changes upon which CPCC based it claim of a material change is the demolition
of the pilot plant and the boiler house. However, each of these changes represents a neutral change
from the standpoint of storm water. The pilot plant 1s Jocated in an area of the plant that during
storm events is tributary to the rice gates. CPCC’s standard operating procedure is to close the rice
gates during storm events. The effect of this is that all storm water in the area tributary to the rice
gates is held back from the WTP during storm events.? Following the storm event, the rice gates are
opened and the water is bled into the WTP. Accordingly, the rice gates serve, in effect, as a storm
water surge tank. During a storm event, none of the storm water runoff from the pilot plant area ever

¥ Tn his response to comments, the Executive Director stated that the limits are based on the Multi-
Sector General Permit. Response 3. He apparently meant that BPJ was relied on.

JYCPCC admitted during the course of the litigation that the rice gates have never been overtopped.
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reaches the WTP. Consequently, this storm water does not affect the level of TSS in the discharge .
during 4 storm event.¥

The boiler house, like the LDPE area, is in an area that is not tributary to the rice gates.
Nevertheless, its demolition also represents a neutral change in terms of storm water flows and TSS
loads in that storm water. Both before and after demohtmn the boiler house corstituted an
impervious, concrete surface; Therefore, the storm water ﬁows and TSS load in the storm water
from this area remains the same. Furthermore, the steam that i is now purchased ds a substitute for
the steam generated by the old boﬂel house is “condensed aﬂel exiting the process and drained to
the fire pond, which drains to the wastewater treatment system.” Permit Application, Attachment
9. The fire pond is.in the area of the plant that is tributary to the 1106 gates Therefmc this steam
condcnsate does not reach the WTP du11ng a storm event, -

FOE commented that the rice gates at the facility prevent any potential excess storm runoff
arising from the demolition of the pilot plant and the boﬂer house from actually affecting the TSS
discharges at the Orange Plant during storm events.? The Executive Director’s Response 3 and |
Response 5 do not dispute this factual observation, However, in Response 5 the Executive Director
argued that, since CPCC’s decision to use,the 11ce gates is optional and cannot be 1equued by the
TPDES permlt it cannot be con31dered in calculatmg the permit hmllatlons o '

As noted above the Executlve DlI‘GC'[OI‘ stated that the basis for the relaxed TSS limitis best -
professional judgment, Best professional judgment 1equ11es consideration of the’ t1eatment and
management practices employed at the facility. While the Executwe Director is cotrect that the ’

4’We note thal th1s is not the first instance where CPCC has misrepr esented facts about its stormwater
flows to TCEQ. On August 3, 1994, in response to an. Admlmstl ative Order that was issued by EPA
for CPCC’s TSS violations, CPCC wrote to EPA detailing the interim measures it would take, FOE
Comments, Enclosure 3. On August 23, 1994, CPCC sent almost the same letter to TNRCC, which
is now TCEQ. Id., Enclosure 4. .CPCC identified a stormwater surge tank as one of the interim
measures that it was using as a storm su1ge control and stated that "[t]his system is now capable of
retaining 2.2 million gallons." Enclosure 3, p. 2; Enclosure 4, p. 2. CPCC failed to mention that the
surge tank would only retain stormwater already retained by the rice gate. CPCC admitted that the
tank accomplish nothing more 111%11 was already accomplished by the rice g,ates during FOE’s
pending case.

Although CPCC mcnuons the rice gates in Allaohmem | to its permit apphocmon it does not
reveal the fact that the storm and process waters collected in the rice-gated area do not reach the
WTP during storm events and are therefore irrelevant to an assessment of the appropriate 1TSS limit
for the stormwater fraction of the discharge.

¥Compliance with the TSS limit is only an issue during storm events.
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permit cannot include a requirement that the rice gates be employed, the Executive Director 1s
incorrect to the extent that he indicated that use of the rice gates cannot be considered in establishing
a permit limit based on best professional judgment. Indeed, consideration of treatment and other
control facilities is mandatory in establishing a BPJ-based effluent limit, 40 C.F.R. 125.3(d)*

d. The Effect of Backsliding on Aquatic Life Uses Must Be Considered in
Determining whether Backsliding Is Justified

FOE’s seventh commient stated that the negative impact of increased TSS discharges on
aquatic life is a factor weighing against a finding that the backsliding is justified. The Executive
Director’s Response 7 stated that the high aquatic life use of the receiving water had no impact on
his Decision. Response 7 therefore implied that the Executive Director need not consider the
negative impact of backsliding on aquatic life in deciding whether an exception to the anti-
backsliding rule is justified. FOE contends that the impact on water quality must always be
considered in establishing permit limits, including limits that involve backsliding ”

2. Disputed Issues of Relevant and Material Fact
a. CPCC’s Treatment Facilities and Procedures Are Inadequate

FOR’s first comment, as explained in greater detail in its third comment, raised the factual
issue of the adequacy of CPCC’s treatment facilities and stated that CPCC’s treatment facilities are
inadequate as found by the district court (see Findings and Conclusions, pp 13-16). FOE made
related factual assertions in several of its other comments. Comment 2 stated that CPCC’s
maintenance of its Cube Pond treatment facility is inadequate, because it has allowed solids to
accumulate in the pond, and these solids are scoured out during heavy rainfall and contribute to TSS
discharges. Comment 6 stated that CPCC has failed to institute adequate control measures to
stabilize materials-that would contribute solids to the discharge during a storm event. FOE also
stated that CPCC’s failure to institute adequate control measures constitutes a failure to follow a

rudimentary best management practice.

§'We note that Friends of the Barth did not have the opportunity to assert this argument in its -
Comments. The Executive Director made this legal interpretation of the anti-backsliding rule in the
Response to Public Comment after comments had been submitted.

we note that Friends of the Earth did not have the opportunity to assert this argument in its
Comments. The Executive Director made this interpretation of the anti-backsliding rule in the
Response to Public Comment after comments had been submitted.
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The Executive Director replied in Response | and Response 2 that CPCC’s treatment
facilities have a record that “demonstrates gencral_compliance with the specified limitations for TSS
on a year round basis.” This statement seems to 1mp1y a disagi eement with FOE’s factual assertions
about the adequacy of CPCC s treatment facility. This factual dlsagreemcnt is relevant and material :
because FOE’s factual assertion, when Jomed with the legal argument in its first comment that
backsliding may not be permitted when treatment facilities are inadequate, would preclude the
permit’s backsliding.

Furthermore, the Executive Director’s conclusion that the treatment facilities provide for
compliance with the TSS limit is directly inconsistent with his conclusion that relaxation of the TSS
limit is justified under the anti- backslldmg rule. If the 1reatmcnt facilities prowde for comphance
there isno Justlﬁcatmn for 1elax1ng the lunlt o | : | S -

b. The Changes to the CPCCF acility Will Decre'lse,’Rathen th'm Increase,-
the Amuunt of Storm Runoff and Waste Solnds o

The Fact Sheet and Executive Director’s P1elimina1y'DéciSidn (“Preliminary Decision”),
page 21, stated that since changes in the CPCC facility have “resulted in an increase of storm water
runoff from uncovered/unpaved areas,” the relaxed TSS limit is justified. As discussed above (pp. -
5-7), FOE disputes this factual assertion.

The Preliminary Decision also stated that the changes at the CPCC facility will have
significant impact on the quahty of the discharge with respect to total suspended solids.” FOE
likewise disputes this factual assertion in its third and fourth comments, on the ground that the
change from impervious concrete to grass should actually produce less TSS, not more. Moreover,
the demolition.ofthe LPDE plant should reduce the TSS in CPCC’s discharge, rather than i increasing
it, because the closure of the LPDE plant eliminates a significant source of the wastewater stream,
thereby leaving more capacity in the treatment faoﬂmes f01 the t1eatmen1 of storm watet at the
Orange Plant.

The Executilv‘e Director’s Response 3, Response 4, and Response 5 do not directly contradict
these facts. Indeed, the Executive Director seems to concede FOE’s factual statements, saying in
Response 4 that “[tJhe change in contributing waste stream flows had minimal influence on the
calculation of the T'SS limits” and citing a change in the categorization of the waste stream flows as
. the primary reason for the change in TSS levels. However, the explanation given for the backsliding
in the Executive Director’s Preliminary Decision relies on CPCC’s claims regarding the changes.
~ Inaddition, the Executive Director’s Response 1 repeated the assertion that the changes at the facility
have increased storm runoff and affected the discharge of TSS. These disputed factual assertions
are relevant and material because they are essential to dctcxmlnmg whethu the changes at the CPCC
facility justify backsliding with regard to the TSS hmn '



Contested Case Hearing Request
TPDES Permit No. WQ0000359000 (TX 0004839)

September 22, 2006
Page 11

3. Disputed Issue of the Application of Law to Fact

Each of FOE’s comments disputes the application of the law of the “material and substantial
change” exception in the anti-backsliding rule to the facts regarding the changes at the Orange Plant.

E. CONTACT INFORMATION

 Carolyn Smith Pravlik, counsel for FOE, isresponsible for receiving all communications and
documents for the group pursuant to 30 TAC § 55.201(d)(1). Her contact information is as follows:

Carolyn Smith Pravlik

Terris, Pravlik, & Millian LLP
1121 12th Street, N.W.
Washington, DC 20005-4632
Telephone: 202-682-2100, ext. 110
Facsimile: 202-289-6795

Email: cpravlik@tpmlaw.com

We appreciate your consideration of our request for a contested case hearing. Please do not
hesitate to contact me if you have any questions regarding our request.

Sincerely,
ya

“~Carolyn Smitr Praviik / /77~ { 7/ L!ij“/”/
Counsel for Friends of the Earth :
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FILED
S. DISTRICT COURT
IN THE UNITED STATES DISTRICT COUR'EASTEHN DISTRICT OF TEXAS
FOR THE EASTERN DISTRICT OF TEXAS , o
- BEAUMONT DIVISION ‘ JUL-2 0 @%
FRIENDS OF THE BARTH, INC., g DAVID J. WIALAND, CLERK, -
BY et
Plaintiff, § DEPUTY.
3 _
V. § Case No. 1:94-CV-434
- 4 » § . CaseNo. 1:94-CV-580
‘CHEVRON-CHEMICAL COMPANY, § S SR b
Defendant. §

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Plaintiff Friaﬁds of thc Eatth, Inc. (“Friends of the Earth”) is a non~proﬂt..corporation
organized under the laws of the District of Columbia. Friends of the Earth, Ine.v. C]zevron Chem .

y ‘—H f.’” )

Co 129 F.3d 826, 827 (5th Cir. 1997). For years, Friends of the Barth has “promoie[d] a’broad /i

,,,,,

agenda of environmental awareness and improvement projects.” /d. Frlends of the Earth has sought
to unplemept th1§ ggggd.a, in part, through 1awsu.1ts ﬁl@d m d1st1.'1q>t‘ courts, mqlgdmg ﬂns Or%:c_};j Id. at‘v
827 &n.1. e | v e
Défendant Chevron Chemical Company (“Chevron”) manufactures polyethylene at its plant -
in Orange, Texas (“the Orange Plant”). Jd. at 827. Under its National Pollution Discharge
Elimination System (“NPDES”) ‘pcn;n't, Ch:ev:r)o.n discharges process water and storm water from the
Orange Plant into Round Bunch Gully, which flows into Cow Béyou, and then to 'the Sabine River

and into Sabine Lake. Id. Chevron’s NPDES permit limits the amount of total suspended solids

(“TSS”)! that Chevron 1ﬁay discharge. Id. “Between October 1990 and January 1994, Chevron

''TSS is comprised of dirt, polyéthylene particles, and biological solids, Tr. at 72, 74.
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exceeded its TSS limits.” Id.

. Friends of the Earth eventually learned ofthese developments. See id. The organization filed
a ﬁﬁvate civil enforcement lawsuit in July 1994 against Chevron under the Federal Water Pollution
Control Act, 33 U.S.C. §1365 (1994) (“the Clean Water Act”). Id.* Friends of the Earth alleged that
Chevron had committed numerous violations of its NPDES permit. /d. Afier its lawsuit was filed,
Friends of the Earth filed a second lawsuit alleging additional permit violations by Chevron. Id. This
court consolidated both cases. Id.
Both Friends of the Barth and Chevron filed motions for summary judgment. The court
| denied Friends of the Earth’s Imotidn for summary judgment and granted in part and denied in part
Chevron’s motion for summary judgment. Friends of the Earth, Inc.v. Chevron Chem. Co., 900 F.
Supp. 67, 83-84 (E.D. Tex. 1995). Notably, the court found that a genuine issue of material fact
existed regarding Friends of the Earth’s TSS claims. /4. at 83. The court, however, concluded that
Chevron was entitled to summary jud gmeﬁt onFriends of the Earth’s other claims. Id. at 83-84. The
court found that Friends of the Earth’s claim for injunctive relief and its claim for civil penalties
were not moot. Id. at 84. Finally, the court concluded that Friends of the Earth had constitutional
standing to bring this lawsuit. Id. at 74-773 |
The court held a three-day bench trial in January 1996. During that trial, Friends ofthe Eaﬂh
'presented four witnesses on the issue of constitutional standing: Delaine Sweat, Margaret Green,

Opal Fruge, and Rodney Crowl, Tr. at 32-67. Friends of the Earth also presented Dr. Bruce Bell as

% Chevron first gave the Environmental Protection Agency (“EPA”) the required sixty
days notice. Id.

> The court later entered an order saying that standing would be an issus for trial because
a fact issue remained concerning standing.
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[standing].” Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992) (citations omitted).
An organization such as Friends of the Earth has stmdiﬁg to bring a civil actlon on behalf

of its members if (1) the organization’s memberk would have standing to sue individually; (2) the

organization is secking to protect interests that are germane to its purpose; and (3) neither the claim -

asserted nor the relief requested requires the organization’s members to participate in the lawsuit.”
Sierra Club, Lone Star Chapter v. Cedar Point Oil Co. Ine., 73'F.3d 546, 555 (5th Cir. 1996)

(citations omittédy. Here, Chevron does not dispute that Friénds of the Earth has met the last two

prongs of this test. Instead, Chevron claims the court should dismiss this lawsuit because Friends

of the Barth’s metnbers would ot have standing to sue individually.

Tn order to have stahding to sue itidividually, a member of 4n organization must meet three

requitements. Specifically, a member “must show that; (1) he has suffered an detual or threatencd
injury as aresult of the actions of the defendant; 2) the njury i’sf‘fairly traceable’ to the defendant’s

actions; and (3) the injury will likely be redressed if he prevails in his lawsuit.” 72 at 556 (cita&idns

omitted); see also Save Our Community, 971 F.2d at 1160. Chevron vociferously argués that Friends

of the Earth’s members meet none of these three requirements. The coutt consequently examines
whether Friends of the Harth’s members meet each of these requirements.
A,
To establish individual standing, a party must show that it has suffered injury in fact. See,
e.g., Friends of the Earth, Inc v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 1 57,'187 (2000). As
the Fifth Circhit has observed, “the thteshold for the irjury requirement is fairly low.” Sterra Club,
Lone Star Chapter, 73 F.3d a‘: 55‘7 n.23 (citations komii:ted). Because a pmty’s “injuries need not be

large, an “identifiable trifle’ will suffice.” Pub. Interest Research Group of N.J., Inc v. Powell

e



Here, as in Laidlaw, Friends of- the Earth’s members have legitimate recreational and
aesthetic interests. See Tr. at 32-67. Each of Friends of the Farth’s members who testified at trial
complained that their recreational activities have been adversely affected. See id. Notably, Delaine
Sweat testified that she previously walked, drove along, and fished in Sabine Lake, but stopped
doing so because the water appeared cloudy and polluted. /d. at44-48. Margaret Green testified fhat
she had fished and boated in Sabine Laké, but would not do so co\nsistenﬂy due to the reduced
aesthetic beauty of Sabine Lake. Tr. at 60-62. Opal Fruge testified that she no longer boats and
fishes on Sabine Lake because of the water’s appearance and condition. Id. at 34-36. Finally,
Rodney Crowl testified that he had visited Sabine Pass to eat seafood, but stopped doing so because
he was‘ concémed about the quality and condition of fish canght in Lz;Lke Sabine. [d. at 56.

It is well settled that harm to aesthetic, environmental, or recreational interesté constitutes
an injury in fact. See, e.g., Laidlaw, 528 U.S. at 183-84; Morton, 405 U.S. at 734-35. The injuries
asserted by Friends of the Earth’s rﬁembers in Laidlaw are similar to the injuries asserted by Friends
of the Earth’s members in this case. Compare Laidlaw, 528 U.S. at 183-84, with Tr. at 32-67.
Friends 6f the Earth’s members have sufficiently demonstrated that Chevron’s TSS discharges |
adversely affected their recreational interests. Consequently, Friends of the Earth’s members have
suffered injuries in fact. Id.; see also Sierra Club, Lone Star Chapter, 73 F.3d at 556-57.

| B.

The second requirement for individual standing is that the injuries sufferea by an individnal
must be “fairly traceable” to the defendant’s permit violations. See, e.g., Sierra 'Club, Lone Star
Chapter, 73 F.3d at 557. Like the requirement of injury in fact, this requirement is not a demanding

one. See, e.g., Save Our Community, 971 F.2d at 1161. Indeed, “[t]he requirement that plaintiff’s
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injuries be ‘fairly traceable’ to the defendant’s conduct does not mean that plaintiffs must show to
a scientific certainty that [the] defendant’s effluent, and defendant’s effluent alone, caused the
precise harm suffered by the pléint‘iffs.” P’owélé Digffryn Terminals, Inc., 913 F.2d at 72; see also
Save Our C’Bm‘zﬁzim’tj@ 971 F.2d at 1161. Nor must plaintiffs “pinpoint[] the origins of particular -
molecules™ in order to satisfy this requirement. Friends of the Earth, Inc. v. Gaston Copper
Recycling Corp., 204 F.3d 149; 161 (4th Cir. 2000) (en banc).
' Tristead, a plaintiff satisfies this requirenent by showing that a defendant has

1) discharged some pollutant i concentrations greater than allowed by its pélmit :

2) into a waterway in which the plamtlffs have an mterest that isor may be adversely

affected by the pollutant and that - ’

B 3) this pqllutgqt qauses or cqntnbutes to the kinds of injuries al}legedﬁby the pIa@?ffs. o
Powell Duﬁ”ryn Terminals, Ine., 913 F.2d at 72 (footnote omitted). This test has been applied‘ in
Clean Water Act cases by the Flfth Clrcult Szerm Club Lone Star C'hapter 73 F 3d at 557.
Accordlngly, the court examines whether Friends of the Earth’s witnesses satisfy the Powell Duﬁ‘iyn
test, |

: 1' i
ngardmg the first prong of the Powell Duﬁ‘i’yn tost, Chevron violated the TSS lmutatlons '
in its NPDES per! it s1xtyﬂﬁve times. SeePl.’s Bx. 8 (" I‘nal»«J an. 17, 1996) Consequenﬂy, Chevmn |
has d'xscharged TSS at levels greater than allowed by its NPDES panmt. Thus, Friends qﬁ thg Earth’s
members have satisfied the first prong of tﬁe Powell Duﬁ’r);n test, i
2.
Regarding kthe second prong of the Powell Duffiyn test, Cheyron avers that it does not

discharge TSS into a waterway in which Friends of the Earth’s members have an interest that is or
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may be adversely affected. At trial, Friends of the Earth’s witnesses complained mainly about
pollution in Sabine Lake. See, e.g., Tr. at 32-33, 43, 55, 59-60. Chevron points out that it does not
discharge TSS directly into Sabine Lake. See Def’s EXS.‘K, L. Instead, Chevron’s TSS discharge
flows into Round Bunch Gully, then into Cow Bayou, and then into the Sabine River, which empties
into Sabine Lake. Def.’s Ex. L. Thus, there are intermediate bodies of water between the Orange
Plant and Sabine Lake. See id.

Although the Orange Plant is not situated on the shore of Sabine Lake, the distance between
these two locations is only about four miles at. most. Friends of the Earth, Inc. v. Chevron Chezﬁ.
Co., 900 F. Supp. 67, 75 (E.D. Tex. 1995). Contrary to what Chevron implies, there is no “mileage
or tributary limit for plaintiffs proceeding under the citizen suit provision of the CWA.” Friends of
the Earth, Inc. v. Crown Cent. Petroleum Corp., 95 F.?:d 358, 362 (5th Cir, 1996). Moreover, the
distance between the Orange Plant and Sabine Lake is well within the range of distances in cases
where courts have found the “fairly traceable” requirement to ‘have been satisﬁed. Compare Chevron
Chem. Co. 900 F. Supp at 75, with Laidlaw Envtl. Servs., 528 U.S. at 181-84, and Gaston Copper
Recycling Corp., 204 F.3d at 161-62.

Here, Chevron has discharged TSS that, eventually, reached Sabine Lake. Friends of the
Earth’s meﬁlbers recreate In, on, near, and afound Sabine Lake. Tr. at32-33,43, 55, 59-60. Because
their recreational interests have been adversely affected by Chevron’s TSS discharges, Friends of the

Earth’s members have satisfied the second prong of the Powell Duffiyn test,

‘ 5 Admittedly, the Fifth Circuit once noted, in dictum, that “some ‘waterways’ covered by
the CWA may be so large that plaintiffs should rightfully demonstrate a more specific geographic
of other causative nexus in order to satisfy the ‘fairly traceable’ element of standing.” Sierra
Club, Lone Star Chapter, 73 F.3d at 558 n.24 (citations omitted).. Soon afier Sierra Club, the
Fifth Circuit in Crown Central Petroleum found that the plaintiffs had not satisfied the “fairly
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3

Regarding the third prong of the Powell Duffryn test, the court finds that Chevron’s TSS
discharge contributed to the kinds of injuries alleged by Friends of the Earth’s membeérs. Friends
of the Barth’s meémbers testificd at trial that Sabine Lake and the Gulf of Mexico appeared both
murkyand polluted. Tr, at 35,(45, 61. Moréo\ze'f, Friends of the tE‘a‘rt’h’s Iﬁembéfs claimed that their
recreational interests in, on, and near Sabinc:Lake have beei negatively affected by the éppear‘éxﬁc‘e
of the water in Sabine Lake. Id. at 32-33, 43, 55, 59-60.

It is undisputed that TSS takes water app‘éat dirty and opaque. Id. at 74. M’ofeo‘veﬁ high
levels of TSS édversély affect fish populations as well ds' the ‘quality of water. Jd. Chevron
previo;iély discharged TSS in quantities that excesded it’s‘p.emiit limitations. Moreover, Chevion’ s.
TSS dischai"g‘e e{réﬂtually.feached Sabine Lake. Be;:ause its TSS discharge advetsely affected abody
of water in which Friends 6f the Farth’s members have recreational intetests, Clievron contributed

to the recréational injuries that Friends of the Barth’s members suffered. See Powell Dyffryn

traceable” requirement because the refinery at issue was eighteen miles from the body of water
used by plaintiffs. 95 F.3d at 361-62. Relying on dictum in Sierra Club and on the holding of
Crown Central Petroleum, Chevron contends that the distance between the Orange Plant and
Sabine Lake is too vast for the court to find that Friends of the Earth’s members have met the
“fairly traceable” requirement, L

Here, however, the distance between the Orange Plant and Sabine Lake is far less than the
relevant distance in Crown Central Petroleum. Id, at 361. Friends of the Earth has shown and
the court has concluded that Chevron’s TSS discharge eventually flows into Sabine Lake.
Additionally, Friends of the Earth has shown that its members have legitimate recreational
~ interests in Sabine Lake. Consequently, Crown Central Petroleum is mapposlte Although
Friends of the Earth’s interest in Galveston Bay in Crown Central Petroleum “passe[d] Article IIT
bounds,” id., I‘11encls of the Barth’s mterest in Sabme Lalce in thlS lawsuit is within Article I
bounds.:
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Terminals, Inc., 913 F.2d at 72.°

C.

The final requirement for individual standing is redressability, which means that a plaintiff’s
injuries are “likely to be redressed by a favorable [judicial] decision.” Valley Forge Christian Coll.
v. Ams. United fo} Separation of Church & State, Inc., 454 U.S. 464, 472 (1982) (quotation &
footnote omitted). This requirement coﬁcems “the connection between the plaintiff’s injury and the
judicial relief sought;” Save Our Comm., 971 F.2d at 1161 (citation omitted). The possibility that
the relief sought will redress a plaintiff’s injuries must be not merely speculative, but likely. See
Laidlaw Envil. Servs, Inc., 528 U.S. at 187.

Here, Friends of the Earth, on behalf of its members, seeks an award of civil penalties from
Chevron. Although civil penalties are paid to the United States Treasury and nof given to a
successful plaintiff, the deterrent effect of an award of civil penalties on a defendant serves “[t]he
general public interest in clean waterways.” Powell Duffryn Terminals, Inc., 913 F .Zd at 73.
Consequently, it is well settled that if an organization seeks an award of civil penalties on behalf of

ifs members, the redressability requirement is satisfied. See Laidlaw Envil. Servs., Inc., 528 U.S, at

6 Chevron contends that Friends of the Earth’s members must demonstrate that Chevron’s
TSS discharge in particular injured one of Friends of the Earth’s members. This argument, ‘
however, is untenable under Fifth Circuit precedent. As the Fifth Circuit noted in Sierra Club,
Lone Star Chapter, a member of an organization only needs to show that the defendant’s
discharge contributed to the types of recreational injuries alleged by that member. 73 F.3d at
558. A plaintiff need not “show to a scientific certainty that defendant’s effluent, and
defendant’s effluent alone, caused the precise harm suffered by the plaintiffs.” Powell Duffryn
Terminals, Inc., 913 F.2d at 72; see also Save Our Comm., 971 F.2d at 1161. This argument is

unpersnasive.
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187.7

Such a situation exists in this lawsuit. Because Friends of the Barth seeks an award of civil
penalties, the injuries of its members are likely to be redressed by a favorable decision in this case.
See id. "Coﬁséqimfftly, the coutt finds that Friends of the Barth has satisfied the redressability
requirement. Id.*

- The court rﬁrids" ’cixat Friends of the Barth’s tembers would have standing to sue Chevron
individually. Thus, Friends of the Barth has constifutional standinig, The court now considers the
" question of whether Friends of the Earth has statutory standing,

om

To establish statutory standing under the Clean Water Act, plaintiffs must allegt “p
rea?s‘c)‘nable likelihood that a past pollutefiw.il‘l sontinue to pdlhite in the future.” GWalmey of
Smithfield, Ltd. v. Chesapeake Bay Found., Imé., 48418, 49,57(1 987). The Clean Water Act does
not, however, “permit citizen [law]suits for wholly past violations.” Jd. at 64. Thus, a plaitiffmust
“make a good-faith allegation of contintious or intermittent violation” at the beginning ofthe lawsuit.
Id. |

The Fifth Circuit has stated that a plaintiff may prove an ongoing violation either

(1) by proving violations that continue on or after the date the complaint is filed, or
(2) by adducing evidence from which a reasonable frier of fact could find a

" See also Powell Duffi-yn Termmals, Inc, 913 F.2d at 73; C,hesapeake Bay Found., Inc.
v. Gwaliney of szrhf eld, Lid., 890 F.2d 690, 695 (4th Cir. 1989); Pub. Interest Research Group
of NJ. v, Star Enter., 771 F. Supp. 655, 664 (D.N.J. 1991); Student Pub. Interest Research
Group of N.J., Inc. v. AT&TBPIZ Labs 617 F, Supp. 1190, 1200-02 (D. NJ 1985).

8 Chevron contends that Friends of the Larth’s olmns cannot be redressed by a favorable:
decision in this lawsuit because this lawsuit is moot. For reasons to be eXphmed the court ﬁncis ‘
that th1s Tlawsuit is not moot. Thus, this ar gumcnt 1s tmpeluuafnve

“11-



continuing likelihood | of recurrence in intermittent or sporadic violations.

Intermittent or sporadic violations do not cease to be ongoing until the date when

there is no real likelihood of repetition.

Carrv. Alta Verde Indus., Inc., 931 F.2d 1055, 1062 (5th Cir. 1991) (quotation omitted). Under th_e
first avenus, proof of poét—complaint violations establishes statutory standing. See id.® Moreover,
even proof of a single post-complaint violation conclusively establishes statutory standing. 7d. at
1065 n.12.

Here, Chevron violated its TSS limitations three tim&svaﬁer Friends of the Earth filed its
lawsuit. Chevron exceeded its TSS limitations on April 10, 1995, P1.’s Exs. 8 & 55 (Trial-Jan. 17,
1996), on August 30, 1996, Def.’s Bx. R (Hearing—Oct. 13, 1998), and on September 17, 1997.-
Def.’s Ex. V (Hearing-Oct. 13, 1998). Chevron has asserted the affirmative defense of upset for
each of these TSS violations. See 40 C.F.R. § 122.41(n) (2000). The court examines each claim in
turn.

A.

Chevron contends that its TSS violation on April '10, 1995 was an upset. An upset is “an

exceptional incident in which there is unintentional and temporary noncompliance with technology

based permit effluent limitations because of factors beyond the reasonable control of the permittee.”

Id. § 122.41(m)(1)."° An upset, if proven, is an affirmative defense to a permit violation. Id. §

122.41(m)(2).

Y See also Natural Res. Def. Council, Inc v. Texaco Ref. & Mktg., Inc., 2 F.3d 493, 501-02
(3d Cir. 1993); Chesapeake Bay Found., Inc. v. Gwaltney of Smithfield, Inc., 844 F.2d 170, 171-
72 (4th Cir. 1988) (per curiam).

10 Cheyron’s NPDES permit contains an almost identical definition. P1.’s Bx. 3, Part
HI(B)(5). Friends of the Earth acknowledges that Chevron’s NPDES permit is technology-

based.
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“[TThe permittee seeking to establish the occurrence of an upset has the burden of proof.”
Id. § 12241(11)(4-). Add.i‘ti\bhally, the permittee must demonstrate, through relevant evidence, the
following:

@ An‘upsetvooour’red and t] the .permitte.e»can identify the cause(s) of the upset;

(ii) The permitted facility was at the time being propetly operated; and

(ii1) The permittee submitted notice of the upset as reqmred in paragraph (1 )(6)(11)(13)

- of this section (24 hour notice).

(iv) The permlttee complied with any remedlal measures required under paragraph

(d) of this section.
Id. § 122.41(n)(3)(i)-(iv). A permitiee’s failure to establish oqmpliallc_e with any of t;hesc four
requirements prevents that permittee from claiming that an upset q’ccﬁrred, See id. § 1%2‘.41 (11‘).(‘3);. |
If the defendant proves cach of these four conditions, the court must then vcva‘hia_te‘ whether the
incident at issue qualifies as an upset under section 122.41(1). Seer id. § 122.41(n)(1). Here,
Chevron has satisfied all four conditions and thus may assert that upsets occurred.

There are, however, situations in which the upset defenée is unavailable to a‘pemlittee. See
id: Specifically, “[a]n ﬁpset does not include noncompliance to the extent caused by operational
errorr,b improperiy designed treatment facilities, inadequate treatment faciiities, lack of preventative
maintenance, or careless or improper operation.” Id. Ifaplaintiff proves that any of these situations.
existed, the upset defense is inapplicable, See id. Here, Friends of the Earth claims, among other
things, that Chevron designed its treatment facilities improperly.

In dem gning a wastewater treatment plant, engineers must ensure that the faclh'ry is sufﬁc;lent :
to handle the volume of runoff from rainstorms. To do so, engineers must choose a design storm in
order to estimate the amount of »ﬂmoff. T hC design Sform must _a@d;gss two ke;} facjtqfs: the tqta.li

volume of runoff and the rate at which that runoff will ocour. Both factors are affected by the
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amount of rainfall, the duration of a rainstorm, and the physical characteristics of the wastewater

treatment plant. In choosing a design storm, one should do so based on a significant amount of

rainfall data. See Tr. at 87:22-31.

In correspondence with both the EPA and the TNRCC, Chevron informed botﬁ agencies that
it had designed thé treatment facility at the Orange Plant to handle a five-year, twenty-four hour
storm event.!! A five-year, twenty-four hour storm event is a statistical concept, not an actual storm.
Tr. at 87:4. It represents the total rainfall that would result from a storm that occurs once every five
years and lasts twenty-four hours. Id.; see also P1.’s Ex. 65, p. 12.

Designing a wastewater treatment facility for a five-year, twenty—féur hour storm means that
the facility is “adequate to handle the total volume and the rate of runoff that would result from a
storm that would occur on the avcragé once every five years.” Id. at 88:4-6. For Orange, Texas, the

.ﬁve-ye'ar, twenty-four hour storm will result in 7.3 inches of rain in a day. Id. at 88:29-31. In
designing the wastewater treatment facility at the Orange Plant, Chevron represented to state and
federal ageqcies that it had met this statistical s‘rancilarc.l.12

~ The record in this case proves that Chevron failed to meet this standard. Rather, Chevron

111, Bx. 55 (Letter of Apr. 20, 1995 from Dale W. Durr to Terry Lane of the EPA, p. 2)
(“Our treatment facility was designed to treat a 5 year, 24 hour rainfall event . . . .”); P1’s Ex. 16
(Letter of Aug. 23, 1994 from Charles W. Miller to Georgie Volz of the TNRCC, p. 2) (“This
system has been designed to hydraulically handle and freat the combined flows of all process
waters and a 5 year 24 hour maximum precipitation event . . . .”).

12 See supra note 11. Additionally, various Chevron officials intimated during their
depositions that Chevron had met this standard. P1’s Ex. 63 (Depo Tr. of Jeffrey Downing at
27:8-11) (“We were a little bit over 7 inches. So we were well within the 5-year, 24-hour event
classification.”); P1.’s Bx. 9 (Depo. Tr. of Dale Durr at 86:16-18) (“AllTam saying is the system
was designed to handle a five-year, 24-hour maximum that we have seen. T hat was the basis for

the design.”).
-14-



selected a rainstorm that occurred on June 1, 1992 as the bagis for the design of the wastewater
treafméﬁt facility at thé Orange Plant.l Tr. ﬁt 89;20~23. ;Téffre'}} Downing, an engineer and former -
emp-lbyee at the Or@ge Plant, claims that Chevron made that choice because “some actual event was
needed in order to base a design on.” PL’s Bx. 63 (Depo. Tr. of J effrey Doﬁhing at 21:6-7).
| Chevron has stétéd that the J uﬁe 1992 réins-torrd was the most severe rainstorm in the history
of the Orange Plant, Id. (Depo. Tr. of Jeffrey Dovning at 13:10-21); Tr. at 119:4-12. Chevron.
howévef, has no data réga:rding lmw much rain fell on the braﬁge Plant dnnng that‘:s'torm; See T,
at 90:9-1 0 | Urllfo‘m‘lhatef!y, the rvain‘ 'g'auga at fhe Orénge Pianf Wés broken. fd. |
According to data maintained by the National ’Wc:;ther SAer‘vic'e, the Tefferson CountyvAj‘rpbrt ’
recei{}éd 3.35 incﬁés of tétai rainfall oﬁ June 1, 1992. Id at 90:2-6; see also P1’s Bx. 65, p 20.
Moreovér, six and a half inches of rain fell 'ohb féicilitieé r'xeér‘the 6rénge Plant. Tr, at 119:16—29.
. Thus, the 'rail.lfa]‘.l during the June 1992 storm was 1esé than the rainfall that would result from a five-
year, hN@ﬁt)f»fdﬁf hour storm ovent. See PL’s Bx. 65, ﬁgure 6-3. Cheyron’s é}{p ert, Dr. Lial Tischler,
pl:eviousiy acknowledged this dispan'ty. J‘PL’s Ex. 64 (Dépo. Tr; of Lial F. Tischler at 40:12-14) .
(stating that “it apﬁears that [the June 1st, 1992 storm]‘ pfobébiy was ilot a ﬁve;yea;r~24¥110ur event
but Something séiﬁéwha‘c less th‘a.nA that™). | |
Dr. Tischler never analyzed whether Chevron designed the wastewater treatment facility at
the Orange Plant properly. Tr. ét 591. Nor did he initially determine whether the June 1992 s;EOIm
equaléd the ﬁve~year, twenty-four hour storm, Pl. s Bx. 64 (Depo. Tr. of Lial F. Tischler at 40:5 -8).
He did, however, admit that Chevron did not design the Orange Plant to withstand a;;ﬁvéiyc:ar,
twenty-four storﬁx; Id (D‘ep'o.’ Tr. of Lial F. Tischler at 401: 12-14). | |

The concept of the five-year, twenty-four hour storm 1s not a requiijed industry standard, Tr. -
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at 138. It is, however, the standard that Chevron sought to duplicate-yet failed to achieve—in
designing the wastewater treatment facility at the Orange Plant. See, e.g., id. Thus, Chevron
designed that facility improperly.” The affirmative defense of upset is inapplicable in this case and
unavailable to Chevron. See § 122.41(n)(1)."

Because Chevron cannot assert the upset defense, Chevron is lable for the TSS violations
that occurred on April 10, 1995, on August 30, 1996, and on September 17, 1997. See id.¥ Bach

- of these post-complaint TSS violations, sfanding élone, establishes statutory standing. See Carr, 931

F2d at 1065 n.12 (“[PJroof of an actual violation subsequent to the complaint is conclusive.”).'* -
Consequently, Friends of the Earth has established statutory standing, See id.

Chevron argues that each of 1ts post-complaint TSS violations is an upset because it achieved

ninety-nine percent compliance with its TSS limitations. Def."s Post-Appeal Proposed Findings of

13 Cf. THE AMERICAN HERITAGE DICTIONARY 349 (1989) (defining the word “improper”
to mean “[n]ot suited to needs or circumstances,” “unsuitable,” and “[n]ot consistent with fact”).
Chevron’s actual design of the wastewater treatment facility at the Orange Plant is inconsistent
with what Chevron told the EPA regarding that facility as well as inconsistent with the five-year,
twenty-four hour storm. Thus, the word “improper” aptly describes the Orange Plant’s design.

14 Indeed, as Friends of the Earth’s expert, Dr. Bruce Bell, testified, if Chevron had
designed the wastewater treatment facility at the Orange Plant to withstand a five-year, twenty-"
four hour storm, Chevron would not have committed post-complaint TSS violations. Tr. at
99:23-100:2.

15 Because the court concludes that the wastewater treatment facility at the Orange Plant
was improperly designed and does not meet the standard that Chevron itself chose, the court also
concludes that the wastewater treatment facility at the Orange Plant is inadequate. The court
néed not, however, address the questions of whether Chevron committed operator etror, whether
Chevron properly maintained the Orange Plant, or whether the Orange Plant suffered from a lack
of preventative maintenance.

1 Consequently, the court need not answer the question of whether there was a likelihood
of recurring violations by Chevron at the time Friends of the Earth sued Chevron,
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Fact and Conclusions of: Law at 9 94 (Dkt. #120). In making this argument, Chevron relies on
Chémicél Manufdcﬁlrers Association v. EPA, 870 F.2d 177 (5th Cir. 1989), reh 'g granted, amended
by v885‘1’3‘.2d325‘3; 256 (5th Cir. 1 989), and on American Petroleum Institute v. EPA, 661 F.2d 340
(F;c‘)n'nefgth Cir. 1981). Both “caseé, Chevron claims, support its interpretation of the upset defense. -

| In neither case, however, did the Fifth Circuit eiﬂﬁer-interfafet or examine what constitutes
an upset. See Chem, Mfvs. Ass'n, 870 F.2d at 229-30; Am. Petolewn Inst, 661 F.2d at 350-51, Nor
did the Fifth Circuit hold that ninety-nine percent compliance with a tecmlo’logrbaséd NPDES
peflﬁit mandates ﬁﬁn’diﬂg that permit violations are ﬁp'se%s‘; See Chem. Mfrs. Ass'n, 870 F.2d at 229-
30; Am. Petroleum. lnst:,‘ 661 F.:Zd‘ﬁt 350-51. Nor does Chevron’s interpretation of the upset defénse -
find either explicit or fmplicit textual support, See § 122.41@‘(1‘);"’“ Accordingly, Chevron’s
intérprétatiSﬁ of the upséft' defense is unéon;fiﬁbhig.

'“[T]iie Clean Water Act tecognizes néither & good faith ot & do minivnis defonse.” Jut'l
Unfon, UnitedAuto., Aerospace & Agric. Implement Workers of Am., AFL-CIO v.vAmemc‘e Corp.,
Ine., 740 F: Supp 1072 1083 (D N. J 1990) Instoad courts dctermmc whemer a permtttee has
Vlolated that statute by applymg strlot 11ab11ity pnnmples and exam1mng the text of that statute See,
e.g., Menzel v C'Ounzy Utzls Corp., 712 F.ad 91 94 (4th Cir, 1983) Snmlarly, one should ﬁterpx et
the upsat defense acoordmg to that term’ 5 plam meanmg Cf e g Chesapea/ce Bay Found Inc. v.
Bethlehem Steel Corp., 652 F. Supp. 620, 630 (D. Md 1987) ‘Either the clefendant gatisfies the‘ N
- conditions of th(; upset defense or that defendant cannot rely on the upset defense. See §8
12241(n)(1), ‘122(ﬁ»)(3)_‘(i)~(ikr). |

h 'Acoepting Chevron’s argument tegarding ninety-nine perdent compliance would ignore the |

' Dr. Tischler conceded as much at trial, See Tr. at 579-84.
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plain meaning of the upset provision. The paucity of Chevron’s post-complaint TSS violations does
not, by itself, mean that each of these violations qualifies as an upset. See §§ 122.41(n)(1),
122(m)(3)(A)-(iv). Moreover, Chevron’s interpretation of the upset defense is unsupported by Fifth
Circuit precedent. Consequently, this argument is unpersuasive. Chevron is liable for three post-
complaint TSS violations and for sixty-two pre-complaint TSS violations.

Iv. |

Chevron notes, correctly, that it has not violated the TSS limitations in its NPDES permit for
several years. Moreover, Chevron argues that the 1996 TSS limitations will help.ensure that future
permit violations will not occur. Consequently, Chevron claims that this lawsuit is moot.

T hé burden to prove mootness is on tﬁe party claiming that a case has become moot. Laidlaw
Envtll. Servs, Inc., 528 U.S. at 189. This burden is qmte aheavyone. [d. “A defendant’s voluntary
cessation of allegedly unlawful conduct ordinarily does not suffice to moot a case.” Id. at 174.
Ra.the(r, a case is moot oﬁly if subsequent events have made it absolutely clear that permﬁ violations
“could not reasonably bf; expected to recur.” Id. at 193 (citation omitted).

As Plaintiffs note, Chevron violated its TSS limitations in September 1997, just one year
aﬁer its new TSS limitations were adopted. This TSS violation, for reasons previously explained,
is not an upset. Moreover, the court has found that Chevron designed the wastewater treatment
facility at the Orange Plant improperly. Thus, Chavron has not established that it is absolutely clear
that its permit violations could not reasonably be expected to recur. Chevron’s c;)mpliance over the
last several years does not deﬁqonstréte that this case is moot.

V.

The court has found that Chevron is Hable for sixty-five violations of the TSS limitations in
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its NPDES permit.'* Accordingly, the court will contact coﬁnsel for both sides in the near future to
schedule a hearing. At that hearing, the dourt will deterinine Friends of the Earth’s remedies, such
as ciyil peﬁalties, attomey fees, costs, and injunctive relief, -

It is so ORDERED.

Signed this the twentieth day of July, 2004,

R

RICHARD A. SCHELL
' UNITED STATES DISTRICT JTUDGE

£

' The court previously denied Plaintiffs’ motion for reconsideration of its ruling that
Chevron’s pH violations are barred. Thus, Chevron is not liable for any pH violations.
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Re:  Comments on Draft Permit and Preliminary
' Decision on Amendment/Renewal of TPDES Permit
No. WQ0000359000 (TX 0004839)

Dear Sirs and/or Madams:

Friends of the Earth submits the following comments on the Draft Permit and Preliminary
Decision on the TPDES/NPDES permit issued for the Chevron Phillips Chemical Co, LP (CPt ()
facility in Orange, Texas. As you may know, Friends of the Earth filed & citizen suitin 1994 under
Gection 505 of the Clean Water Act against Chevron Chemical Company which following a me ger
changed its name 1o Chevron Phillips Chemical Co. The suit is still pending against CPCC and
focuses on CPCC's violation of the TSS limitations in the permit. Friends of the Earthv. Chexron
Chemical Co., ED. Tex, Civ. Nos. 1 -94CV434, 1:94CV580. During the course of the case, CrocC

has experienced a numbers of TSS violations that it considered to be upsets. ‘The questioir of:

whether these violations were upsets was litigated before the court. The court found that “be
violations were not upsets for several reasons, the most important of which was that CPCC
waslewater treatment plant (WTP) is inadequate. Friends of the Earth v. Chevron Chemical o

Findings of Fact and Conclusions of Law, July 20, 2004 (Docket Document No. 127), pp. 1.0 it

(Enclosure 1),

CPCC 15 seeking an increase in its TSS limitations due to its inability to meet iis permil

limitations during significant rain events, It points 10 its “continuing difficulty complying witli the

daily maximum TSS limits because of large amount of storm water runoff that is periodicaiiy
discharged from Outfall 001.” Permit Application, Aftachment 1, p. 1.

Under 40 C.F.R. 122.44(), a reissued or renewed permit must have effluent limitat. ns,
standards, and conditions that are at jeast as stringent as the previous permit, except under ery
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limited circumstances. As EPA described this long-standing requirement when it adopted linﬁwd _—
exceptions to it in 1984 (49 Fed. Reg, 38019 (Sept. 26, 1984)):

~ This provision prohibited the reissuance of an NPDES permit with
_ limitations, standards, and conditions less stringent than those in the
previous permit unless the circumstances on which the previous
permit had been issued had materially and substantially changed and
congtituted cause for permit modification or revocation.

“This provision, which is referred to as the anti-backsliding rule, prohibits TCEQ from issuirp a .
permit for this facility that is less stringent unless the cause exception is satisfied. Friends of the
Earth does not believe that the cause exception can be satisfied for this facility.

Initially, TCEQ did not believe that the cause exception could be satisfied, It rejected
CPCC’s request for a modification of the TSS limitations because it would be impermiss.ble
backsliding. See Letter from CPCC to TCEQ referencing TCEQ's proposal to deny CPCC’s request
for an increase in its TSS permit limits (hereafter “CPCC Comment Letter”). CPCC responded to
the proposed denial with comments that it claims show that material and substantial alterations
satisfy the exception to the anti-backsliding rule.¥ The Fact Sheety and Preliminary Determina.ion
show that TCEQ accepted this claim because it issued a draft permit that increased the 155
maximum limitation. We show below that there is no basis for backsliding here. '

First, there is no. basis for backsliding when the treatment facilities have been found o be
inadequate with regard to treating TSS during rain events. A permit modification is never justibied
when the treatrent facilities are inadequate, Itis impossible to assess whcthcr any claimed “matcral
and substantial alterations” to the facility justify a more lenient limitation when a properly designed -
and operated treatment facility may very well be able to satisfy the permit limitation régardless of -
the claimed “material and substantial alterations.” I . ‘

Second, the only TSS violation that occurred between the issuance of the 2001 permit and
the 2008 permit application was due to the fact that solids were scoured out of the Cube Pond
CPCC claims that this was caused by the accumulation of solids in the Cube Pond and that this:
should be remedied by annual dredging of the solids from the Cube Pond. Lettex dated Octobe; 17, -
2002, from CPCC to TCEQ (Enclosure 2). Thus, CPCC implicitly admits that this violation was
attributable to its own failure to perform proper maintenance of its facilities. More importaatly,
however, engineering analysis of the capabilities of CPCC'’s treatment facilities shows tl:mt, cvern
with CPCC’s new program of removing sediments from the Cube Pond semi-annually, solids .. the

e

YCPCC also claims an exception based on new information, however, the claims of malenal
alterations and new information are the same, below we vefer to them only as material alterat ons
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Cube Pond will be scoured during rainfall events due to insufficient weir capacity between :he
various chambers of the Cube Pond which causes flow velocities that resuspend the settled sediments
and cause excess TSS in the discharge.

Third, CPCC claims that ‘a major change that has occurred at the Orange Plant that justilics
an exemption from the anti-backsliding provisions is the permanent shutdown and demolition of the
LDPE plant, boiler house and the pilot plant,” CPCC Comment Letter, p. 2. CPCC further claims
that “[s]torm water from these areas will contain TSS concentrations that are typical of sites where
‘industrial activities’ are conducted, and TSS limits at Outfall 001 should account for these changed
operations at the Orange Plant.” CPCC Comment Letter, p. 2. CPCC contends that these charges
“constitute a ‘material and substantial altteration” of the Orange Plant and therefore should exeiipt
the requested TSS increase from the anti-backsliding provisions as provided at 40 CJ R
122 41(1)(2)()(A).” CPCC Comment Letter, p. 2. In fact, none of these changes increase the ” 55
concentration in the stormwater discharged through Outfall 001. The changes are either neutra. or
reduce the TSS. Prior 1o its shutdown and demolition, the LDPE plant constituted an imperviius,
concrete surface for stormwater runoff purposes. Following its demolition, the area was converied
from concrete to grass. Permit Application, Attachment 9. Grass surfaces, of course, produce luss
flow and fewer solids than concrete surfaces. Indeed, the area was more “‘urbanized” before LDPLE
was removed than after. Therefore, the demolition of the LDPE plant justifies a reduction inthe | 58

limitation, not an increase.

Demolition of the pilot plant and the boiler house each represent a neutral change from a
stormwater standpoint. The pilot plantarea s located in an area of the plant that during storm events
i$ tributary to the rice gates. CPCC’s standard operating procedure is to close the rice pates during
storm events, The effect of this is that all stormwater in the area tributary 1o the rice gates is neld
back from the WTP during storm events.? Following the storm event, the rice gates are opened and
the water is bled into the WTP. Accordingly, the rice gates, in effect, serve as a stormwater surge
tank. During a storm event, none of the stormwater runoff from the pilot plant area ever reache: the
WTP. Consequently, this stormwater does not affect the level of TSS in the discharge during a storm

event,?

YOPCC sdmitted during the course of the litigation that the rice gates have never been overtopped

YW e note that this is not the firstinstance where CPCC has misrepresented facts abontits stormw ater
flows to TCEQ. On August 3, 1994, in response to an Administrative Order that was issued by ::PA
for CPCC’s TSS violations, CPCC wrole 10 EPA detailing the interim measures it would take Pl
Trial Ex. 54 (Enclosure 3). On August 23,1994, CPCC sent almost the same letter to TNE.C(,
which is now TCEQ. Pl Trial Ex. 16 (Enclosure 4). CPCC identified a stormwater surge tans as
one of the interim measures it was using as a storm Surge control and stated that "[t}his syste:n s
now capable of retaining 2.2 million gallons." Pl Trial Ex.16, p. 2; Pl. Trial Ex. 54, p. 2. CPeC
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The boiler house, like the LDPE area, is in an area that is not tributary to the rice gates
Nevertheless, its demolition also represents a neutral change in terms of stormwater flows and 71 $$
loads in that stormwater. Both before and after demolition, the boiler house constituted an
impervious, concrete surface. Therefore, the stormwater flows and TSS load in the stormwater fi om
this area remains the same. Furthermore, the steam that is now purchased ds a substitute for the
steam generated by the old boiler house, is “condensed afier exiting the process and drained to the
fire pond, which drains to the wastewater treatment system.” Permit Application, Attachmer,i 9
The fire pond is in the area of the plant that is tributary to the rice gates. Therefore, this stcarn -
condensate !do‘es' not reach the WTP diring a storm event. ' =

" Friends of the Earth has retained the services of a highly-qualified engineer, Dr. Bruct A
Bell, to review CPCC’s treatment facilities as part of the litigation. Dr. Bell has been recognized by -
many courts as an expert in the field of environmental engineering, particularly wastewater
treatment. Dr. Bell testified before the district court that the treatment facilities were inadequate
As noted above, the district court found the facilities to be inadequate. More recently, Dr. Bell rias -
performed an engineering analysis with regard to the facilities and determined that modificatiors to »
the Cube Pond are necessary to eliminate the scouring effect and to meet the current TSS limitations
As part of the analysis, Dr. Bell used the flows and TSS loads that would be produced by the plant
with the changes that CPCC claims represent a “material and substantial alteration[].” This analysis
clearly shows that CPCC’s claimed “material and substantial alterations” actually reduce the i $§
loads on the WTP compared to the Orange Plant’s configuration prior to these changes.

Moreover, the analysis shows that with modifications 1o the Cube Pond, thc WTP is able 10
meet the current TSS limifation with the flow and TSS load imposed upon it as the plant iy currently
configured (i.e. with the alterations that CPCC claims justify an increase in its TSS limitation:

Fourth, closure of the LDPE plant reduced the solids loading on the WTP from pro. ess. -
wastewater flows, CPCC’s WTP is set up in'such a way that, during. storm events, pro. ess
wastewa'tejr.'s have preferential treatment over stormwater in the Dissolved Air Flotation (DAF) unn
See Permit Application, Aftachment 1. Any flows greater-than 2,500 gpm. are routed arouno the

failed to mention that the surge tank would only retain stonmwater already retained by the rice ate
. P1, Trial Ex. 60, p. 120 (p. 5). CPCC admitted that the tank did nothing more than was already done
by the rice gates during Friends of the Earth’s pending case. Pl. Trial Ex. 60, pp. 120-121.

Although CPCC mentions the rice gates in Attachment [ to its permit application, it doe . not
Jeveal the fact that the storm and process waters collected in the rice-gated area do not reacl tl‘w‘,
WTP during storm evonts and are therefore irrelevant 10 an assessment of the appropriate 155
limitations for the stormwater fraction of the discharge. :
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DAF directly to the Cube Pond before discharge. The elimination of process wastewater flows fr.m
the LDPE plant created more capacity for the treatment of stormwater in the DAF. Absent the sc.ur
effect in the Cube Pond, the elimination of the LDPE process wastewater stream should reduce tne
level of solids in the discharge because more stormwater is treated in the DAF.

Fifth, throughout the permit application, CPCC makes representations regarding flcws
However, nowhere in the application has CPCC represented how much of this volume .nd
percentage of the total flows are amounts that are relevant in evaluating compliance with the 755
limitations during storm events, We encourage TCEQ to demand that CPCC explain how mucl of
each of its contributing wastestreams is irrelevant during storm events due to the fact that all or scme
of the particular wastestream is held back from the WTP by the rice gates during 2 storm even.

Sixth, during a site visit to the plant this month, Friends of the Earth’s expert, Dr. Ecil, -
observed instances where CPCC had failed to institute erosion control measures to stabilize materials
that would contribute solids to the discharge during a storm event. The TSS limitation should not
be increased under the circumstance where CPCC has failed to follow a rudimentary BMP.

Seventh, in light of all of the above, there is no justification for allowing the addition of
funther TSS from this plant into West Bunch Gully which is identified as having “high aquatic .+f¢
yses.” Fact Sheet and Preliminary Decision, p. 6. Additional solids in this stream, as well as the
downstream waters, will negatively impact the “high aguatic life uses.” Moreover, the Cleen Water
Act is structured in such a way that dischargers are suppose to be moving toward - indeed, already
to have reached ~ the goal of zero-discharge of pollutants. Backsliding on CPCC’s TSS limitai.on
under circumnstances where its WTP has been adjudged inadequate by a federal court is an affiont
to the Congressionally prescribed goal of zero-discharge into the nation’s waterways,

In closing, we wish fo express our appreciation for the opportunity to comment on the drafl
permit. Please add Friends of the Earth to the mailing list for this permit action and send future
materials to it via its counsel.

Siggerely,

Carolyn gmith Pravl
Counsel for Friends of the Earth
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Texas Commission on Environmental Quality BY Q/ ' e
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Austin, TX 78753

Re:  Comments én Draft Permit and Preliminary
Decision on Amendment/Renewal of TPDES Permit
No. WQ0000359000 (TX 0004839)

Dear Sirs and/or Madams:

Friends of the Earth submits the following comments on the Draft Permit and Preliminary
Decision on the TPDES/NPDES permit issued for the Chevron Phillips Chemical Co, LP (CPCC)
facility in Orange, Texas. As you may know, Friends of the Earth filed a citizen suit in 1994 under
Section 505 of the Clean Water Act against Chevron Chemical Company which following a merger
changed its name to Chevron Phillips Chemical Co. The suit is still pending against CPCC and
focuses on CPCC’s violation of the TSS limitations in the permit. Friends of the Earthv. Chevron
Chemical Co., ED. Tex, Civ. Nos. 1:94CV434, 1:94CV580. During the course of the case, CPCC
has experienced a numbers of TSS violations that it considered to be upsets. The question of
whether these violations were upsets was litigated before the court. The court found that the
violations were not upsets for several reasons, the most important of which was that CPCC’s
wastewater treatment plant (WTP) is inadequate. Friends of the Earth v. Chevron Chemical Co.,
Findings of Fact and Conclusions of Law, July 20, 2004 (Docket Document No. 127), pp. 13-16
(Enclosure 1).

CPCC is seeking an increase in its TSS limitations due to its inability to meet its permit
limitations during significant rain events. It points to its “continuing difficulty complying with the
daily maximum TSS limits because of large amount of storm water runoff that is periodically
discharged from Outfall 001.” Permit Application, Attachment 1, p. 1.

Under 40 C.F.R. 122.44()), a reissued or renewed permit must have effluent limitations,
standards, and conditions that are at least as stringent as the previous permit, except under very
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limited circumstances. As EPA described this long-standing requirement when it aclolated"lilnited
exceptions to it in 1984 (49 Fed. Reg. 38019 (Sept. 26, 1984)): J

This provision prohibited the 1elssuance of an NPDES permit with
limitations, standards, and conditions less stringent than those in the *
previous permit unless the circumstances on which the previous
permit had been issued had materially and substantially changed and
constituted cause for permit modiﬁcation or revoca‘tion.

This provision, which is referred to as the anti-backsliding rule, prohibits TCEQ ﬁom issuing a
permit for this facility that is less stringent unless the cause exception is satisfied. Friends of the
Earth does not beheve that the cause excephon can be satisfied for thls facility.

Initially, TCEQ did not believe that 1he cause exoepﬂon could be satisfied. It lejected
CPCC’s request for a modification of the TSS limitations because it would be impermissible
backsliding. See Letter from CPCC to TCEQ referencing TCEQ’s proposal to deny CPCC’s request
for an increase in its TSS permit limits (hereafter “CPCC Comment Letter”). CPCC responded fo
the proposed denial with comments that it clalms show that material and substantial alterations
satisfy the exception to the anti-backsliding rule. The Fact Sheety and Preliminary Determination
show that TCEQ -accepted this claim because it issued a draft permit that increased the TSS
maximum limitation. We show below that there is no basis for backsliding here.

First, thele is no basis f01 backshdlng when the treatment facilities have been found to be
inadequate with regard to treating TSS during rain events. A permit modification is never Justlﬁed
when the treatment facilities are inadequate. It is impossible to assess whether any claimed “material
‘and substantial alterations” to the facility justify a more lenient limitation when a properly de51gned
and operated treatment facility may very well be able to satisfy the permit limitation 1ega1dless of
the clanned “mateual and substantial alterations.” :

Second the only TSS Vlohtlon that occuned between the 1ssuance of the 2001 permit and
the 2005 permit application was due to the fact that solids were scoured out of the Cube Pond.
CPCC claims that this was caused by the accumulation of solids in the Cube Pond and that this
should be remedied by annual dredging of the solids from the Cube Pond. Letter dated October 17,
2002, from CPCC to TCEQ (Enclosure 2). Thus, CPCC implicitly admits that this violation was
attributable to its own failure to perform proper maintenance of its facilities. More importantly,
however, engineering analysis of the capabilities of CPCC’s treatment facilities shows that, even

- with CPCC’s new program of removing sediments from the Cube Pond semi- -annually, solids in the

YCPCC also claims an exception based on new information, however, the claims of material
alterations and new information are the same, below we refer to them only as material alterations.
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Cube Pond will be scoured during rainfall events due to insufficient weir capacity between the
various chambers of the Cube Pond which causes flow velocities that resuspend the settled sediments
and cause excess TSS in the discharge.

Third, CPCC claims that “a major change that has occurred at the Orange Plant that justifies
an exemption from the anti-backsliding provisions is the permanent shutdown and demolition of the
LDPE plant, boiler house and the pilot plant.” CPCC Comment Letter, p. 2. CPCC further claims
that “[s]torm water from these areas will contain TSS concentrations that are typical of sites where
“industrial activities’ are conducted, and TSS limits at Outfall 001 should account for these changed
operations at the Orange Plant.” CPCC Comment Letter, p. 2. CPCC contends that these changes
“constitute a ‘material and substantial altteration” of-the Orange Plant and therefore should exempt
the requested TSS increase from the anti-backsliding provisions as provided at 40- CFR.
122.41(1)(2)()(A).” CPCC Comment Letter, p. 2. In fact, none of these changes increase the TSS
concentration in the stormwater discharged through Outfall 001, The changes are either neutral or
reduce the TSS. Prior to its shutdown and demolition, the LDPE plant constituted an impervious,
concrete surface for stormwater runoff purposes. Following its demolition, the area was converted
from concrete to grass. Permit Application, Attachment 9. Grass surfaces, of course, produce less
flow and fewer solids than concrete surfaces. Indeed, the area was more “urbanized” before LDPE
was removed than after. Therefore, the demolition of the LDPE plant justifies areduction in the TSS

limitation, not an increase.

Demolition of the pilot plant and the boiler house each represent a neutral change from a

stormwater standpoint. The pilot plantareais located in an area of the plant that during storm events

is tributary to the rice gates. CPCC’s standard operating procedure is to close the rice gates during
storm events. The effect of this is that all stormwater in the area tributary to the rice gates is held
back from the WTP during storm events.? Following the storm event, the rice gates are opened and
the water is bled into the WTP. Accordingly, the rice gates, in effect, serve as a stormwater surge
tank. During a storm event, none of the stormwater runoff from the pilot plant area ever reaches the
WTP. Consequently, this stormwater does not affect the level of TSS in the discharge during a storm

event.?

YOPCC admitted during the course of the litigation that the rice gates have never been overtopped.

IWe note that this is not the first instance where CPCC has misrepresented facts about its stormwater
flows to TCEQ. On August 3, 1994, inresponse to an Administrative Order that was issued by EPA
for CPCC’s TSS violations, CPCC wrote to EPA detailing the interim measures it would take. P1.
Trial Ex. 54 (Enclosure 3). On August 23, 1994, CPCC sent almost the same letter to TNRCC,
which is now TCEQ. Pl Trial Ex. 16 (Enclosure 4). CPCC identified a stormwater surge tank as
one of the interim measures it was using as a storm surge control and stated that "[t]his system is
now capable of retaining 2.2 million gallons. Pl Trial Ex.16, p. 2; P1. Trial Ex. 54,p.2. CPCC
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The boiler house, like the LDPE area, is in an area that is not tributary to the rice gates.
Nevertheless, its demolition also represents a neutral change in terms of stormwater flows and TSS
loads in that stormwater; Both before and after demolition, the boiler house constituted an
impervious, concrefe sur f’tce Therefore, the sto1mwatel flows and TSS load in the stor mwater from
this area remains the same. Fulthermore the steam that is now purohased as a substitute for the
steam generated by the old boiler house, is “condensed after ex1t1ng the process and drained to the
fire pond, which drains to the wastewater treatment system.” Permit Appllcatlon, Attachment 9.
The fire pond is in the area of the plant that is tributary to lhe rice gates Thei‘efo‘re, this steam
condensate does not reach the WP during a storm event o

- Friends- of the Barth has retamed the selvwes of a highly- quahﬁed englneel Dr. Bruce A.
Bell toreview CPCC’s treatment facilities as palt of the lltlgauon Dr. Bell has been recogmzed by
many courts as an expert in the field of enwronment'd engmeenng, paItlculally wastewater
treatment. Dr. Bell testified before the district court that the treatment facilities were inadequate.’
As noted above, the district court found the facilities to be inadequate. More recently, Dr. Bell has
performed an engineering analy51s with regard to the facilities and determined that modifications to
the Cubé Pond are necessary to eliminate the scouring effect and to meet the current TSS limitations.
As part of the analysis, Dr. Bell used the flows and TSS loads that would be ploduced by the plant
with the changes that CPCC claims represent a “material and substantial alteration[].” This analysis
clearly shows that CPCC’s claimed “material and substantial alterations” actually reduce the TSS
loads on the WTP compa1ed to the Orange Plam S conﬁgm ation prior to these changes

Moreovel the cmalyms shows that w1th modlﬁca’clons to the Cube Pond the WTP is able to
meet the current TSS limitation with the flow and TSS load 1mposed upon it as the plant is currently
configured (. e. with the alterations that CPCC:clalms Juqufy an 11101ease in its TSS lumtauons).

Fourth, closure of the LDPE plant reduced the sohds Ioadmg on the' WTP from prooess
wastewater flows. CPCC’s WTP is set up in such a way that, during storm ‘events, process
wastewaters have preferential treatment over stormwater in the Dissolved Air Flotation (DAF) unit.
See Permit Application, Attachment 1. Any flows greater than 2,500 gpm are routed around the

failed to mention that the surge tank would only retain stormwater already retained by the rice gate.
PI Trial Ex. 60, p. 120 (p. 5), CPCC admitted that the tank did nothing more than was already done
by the rice gates during Friends of the Earth’s pending case. Pl Trial Ex. 60, pp. 120-121.

- Although CPCC mentions the rice gates in Attachment 1 to its permit application, it does not
reveal the fact that the storm and process waters collected in the rice-gated area do not reach the
WTP during storm events and are therefore irrelevant to an assessmcm of the appropnale TSS
limitations for the stormwater fraction of the discharge.
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'DAF directly to the Cube Pond before discharge. The elimination of process wastewater flows from
the LDPE plant created more capacity for the treatment of stormwater in the DAF. Absent the scour
effect in the Cube Pond, the elimination of the LDPE process wastewater stream should reduce the
level of solids in the discharge because more stormwater is treated in the DAF.

Fifth, throughout the permit application, CPCC makes representations regarding flows
However, nowhere in the application has CPCC represented how much of this volume and
percentage of the total flows are amounts that are relevant in evaluating compliance with the TSS
limitations during storm events. We encourage TCEQ to demand that CPCC explain how much of
each of its contributing wastestreams is irrelevant during storm events due to the fact that all or some
of the particular wastestream is held back from the WTP by the rice gates during a storm event.

Sixth, during a site visit to the plant this month, Friends of the Earth’s expert, Dr. Bell,
observed instances where CPCC had failed to institute erosion control measures to stabilize materials
that would contribute solids to the discharge during a storm event. The TSS limitation should not
be increased under the circumstance where CPCC has failed to follow a rudimentary BMP.

‘ Seventh, in light of all of the above, there is no justification for allowing the addition of
further TSS from this plant into West Bunch Gully which is identified as having “high aquatic life
uses.” Fact Sheet and Preliminary Decision, p. 6. Additional solids in this stream, as well as the
downstream waters, will negatively impact the “high aquatic life uses.” Moreover, the Clean Water
Act is structured in such a way that dischargers are suppose o be moving toward -- indeed, already
to have reached -- the goal of zero-discharge of pollutants. Backsliding on CPCC’s TSS limitation
under circumstances where its WTP has been adjudged inadequate by a federal court is an affront
to the Congressionally prescribed goal of zero-discharge into the nation’s waterways.

In closing, we wish to express our appreciation for the opportunity to comment on the draft
permit. Please add Friends of the Farth to the mailing list for this permit action and send future

materials to it via its counsel.

Si (;\él‘ely, - e '
PI=SVE= N
Iy - T ;
CW;?;Q PV AN A
Carolyn mith Praviik ,
Counsel for Friends of the Earth
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. ' U.S. DISTRICT COURT
~IN'THE UNITED STATES DISTRICT COUREASTERN DISTRICT OF TE)(A‘?
- FOR THE EASTERN DISTRICT OF TEXAS .
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T]]\lDINGS OF FAC’I AND CONCLUSIONS OF LAW
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: m‘1 '-’LZ"!
or, ganlzed under the laws of the D1stnct of Columbla Friends of the Em th Ine. v. Chevron Chem™

Co., 129 F.3d 826, 827 (Sth Cir. 1997). For years, Friends of the Earth has"“pmmote[d] a broad

~agenda of enwronmenta.l awareness and nnprovement pmJ ects ”Id. Frlends of the B Earth has sought g
to unplement this agenda in p’ut through lawsults ﬁled in district courts 1ncludmg this one. Id. at '
827 &n.1.

Defendant Chevron Chemlcal Company (“Chevron’ ) manufactm es polyethylene at 1ts plant |
in Orange Texas (“the Orange Plant”) Id. at. 82’7 Under its. Nauonal Polluuon Discharge -
Elimination System (* ‘I\H’DES”) permit, Chevron discharges process water a.nd storm water from the
Orange Plant into Round Bunch Gully, whi:ch flows into Cow Bé.you, and theﬁ to the Sabine River
and into Sabine Lake, I(Z.' Clvlevron’g‘! NPDES permit limits the amount of total suspended solid.s

(“TSS”)! that Chevron may discharge. Id. “Between October 1990 and J anuary 1994, Chevron

1TSS is comprised of dirt, polyethylene particles, and biological solids, Tr. at 72, 74.
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exceeded its TSS limits.” Id.

. Friends of the Earth eventuallyleafned ofthese developments. Seeid. The organization filed
a private civil enforcement lawsuit in July 1994 against Chevron under the Federal Water Pollution
C.ontrol Act, 33 U.S.C. §1365 (1994) (“the Clean Water Act”). Jd.* Friends of the Earth alleged that
Chevron had committed mumerous violations of its NPDES permit. /d. After its lawsuit was filed,
Friends of the Earth filed a second lawsuit alleging additional permit violations by Chevron. 7d. This
court consolidated both cases. 7d.

Both Friends of the Earth and Chevron filed motions for summary judgment. The court
denied Friends of the Earth’s motion for summary judgment and granted in part and denied in part
Chev_ron’s motion for summary judgment. Friends of the Earth, Inc.v. Chevron Chem. Co., 900 F.
Supp. 67, 83-84 (E'.D. Tex. 1995). Notably, the court found that a genuine issue of material fact
existed regarding Friends of the Earth’s TSS claims. /d. at 83. The court, however, concluded that
Chevron was entitled to summary judgment on Friends of the Earth’s other claims. 7d. at 83-84. The
court found that Friends of the Earth’s claim for injunctive relief and its claim for civil penalties
were not moot. Id. at 84. ﬁinally, the court concluded that Friends of the Earth had constitutional
standing to bring this lawsuit. Id. at 74-77.2

The court held a three-day bench trial in January 1996. During that trial, Friends of the Earth
presented four witnesses on the issue of constifutional standing: Delaine Sweat, Ma:rgafet Green,

Opal Fruge, and Rodney Crowl. Tr. at 32-67. Friends of the Earth also presented Dr. Bruce Bell as

% Chevron first gave the Environmental Protection Agency (“EPA”) the required sixty
days notice, Id.

* The court later entered an order saying that standing would be an issue for trial because
a fact issue remained concerning standing.

-



its a}qﬁ ert witness. Id. at 69-139. Chjevron called three company mprcseni:ativcs-—(}hud; Millér, Dale
- Durr, and Jeff Downin}to,testify. Id. at213-388. Chevron also elicited testimony from its expert
witness, Dr. Lial Tischler, Id. at 438-650.

- A few months after trial, the court dismissed Friends of the Earth’s lawsuit for lack of subject
 matter jurisdiction, Friends of the Earth, Inc. v. Chevron Chem, Co., 919 F, Supp. 1042, 1047 (B.D.
Tex. 1996). Specifically, the court held that Friends of the Earth failed to prove that its complaining
witnesses were actually members of Friends of the Earth. Jd, Thus, the court concluded that Friends
ofthe Earth lacked associational standing to bring this civil action. Id: Friends of "cheb Earth appealed
that order to the Fiﬂ:h Circuit.

The- Fifth Circuit found that the complaining witnesses satisfied the test for membership and
ooncluded that Friends of the Earth has associational stand_ing} to represent its members. Thus, the
Fifth Circuit reversed,this coﬁt’s order dismissing the case. Friends of the Earth, Inc. v. Chevron
Chem. Co., 129 F.3d 826, 829 (5th Cir, 1997). The Fifth Circuit remanded the cas‘erto this court for
further proceedings. Id. This court then held a hearing on October 13, 1998, during which time the
court heard furtﬁer testimony as well as the_: arguments of counsel. Since that time, both parties have
sub:hitted bﬁefs, motions, and proposed findings of fact and conclusions of law to the court, |

II,

To litigate a civil action, a plaintiff must have constitutional standing. SeeU.S.CONST. art.
IIL, § 2. This requirement “focuses upon ‘[W]}iether a party has a sufficient stake in an gtherwise
justiciéble contf'ovel'sy to oﬁtaill judicial resolution of that controversy.” Sai)e. Our Community v,
EPA, 971 F.2d 1155, 1160 (5th, Cir. 1992) (per curia}m) (quoting Sierra Club v. Morton, 405 1.8,

727, 731 (1972)). “The party invoking federal jurisdiction bears the burden of establishing
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[standing].” Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992) (citations omitted).

An organization such as Friends of the Earth has staﬁding to bring a civil action on behalf
of its memberé if “(1) the organization’s members would have standing to sue individually; (2) the
organization is seeking to protect interests that are germane to its purpose; and (3) neither the claim
asserted nor the relief requested requires the organization’s members to participate in the lawsuit.”
Sierra Club, Lone Star Chapter v. Cedar Point Oil Co. Inc., 73 F.3d 546, 555 (5th Cir. 1996)
(citations omitted). Here, Chevron does not dispute that Friends of the Earth has met the last two
prongs of this test. Instead, Chevron claims the court should dismiss this lawsuit because Friends
of the Earth’s members would not have standing to sue individually.

In order to have standing to sue individually, a member of an organization must meet three
requirements. Specifically, a member “must show that: (1) ﬁe has suffered an actual or threatened
injury as a result of the actions of the defendant; (2) the injury is ‘fairly traceable’ to the defendant’s
actions; and (3) the injury will likely be redressed if he prevails in his lawsuit.” Id. at 556 (citations
omitted); see also Save Our Community, 971 F.2d at 1160. Chevron vociferously argues that Friends
of the Earth’s members meet none of these three requirements. The court consequently exaﬁn’nes
whether Friends of the Earth’s members meet each of these requirements.

A.

To establish individual standing, a party must show that it has suffered injury in fact. See,
e.g., Friends of the Eaﬁh, Incv. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 187 (2000). As
the Fifth Circuit has observed, “‘the threshold for the injury requirement is fairly low.” Sierra Club,
Lone Star Chapter, 73 F.3d at 557 n.23 (citations omitted), Because 2 party’s “injuries need not be

large, an ‘identifiable trifle’ will suffice.” Pub. Interest Research Group of N.J., Inc v. Powell
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Duffryn Terminals, Inc., 913 F.2d 64, 71 (3d Cir, 1990) (citation omitted).!
* In Clean Water Act cases, “[t]he relevant showing for purposes of Xh‘ticle I s‘canding Lol ls
not injuty to the environment but injury to the plaintiff.” Laidlaw Envtl. Semas, Ine., 5 28 U.S. at 181.
Thus, “harm to aesthetic, environmental, or recreational interests is sufficient to co__nfg: 'St?llvldillg,
provided that the party. seeking review is émong the ijured.” Save Our Community, 971 F.2d at
1161 (citing Morton, 405 U.S. at.7 34-35). A plaintiff may establish harm to his or hgr aestlfepég?
envirormental, or recreational interests through testimony and affidavits, See, e.g., Laz‘dlaw»Envtl.r
Servs., Inc., 528 U.S. at 181-83. |
.. Forexample, in Laidlaw, members of Friends of the Earth submitted affidavits asserting that
they wantebd to recreate on waters aownstrearn of the defendant’s discharge of mercury. Id. These
members, however, refrained from doing so due to concerns that the water was quite polluted. Jd.
There, as here, the defendant claimed that Friends of the Barth lacked standing because its members
had failed to show that they had “sustained or faced the threat of any ‘“injury in fact.”” /d. at 181
The Supreme Court, however, concluded to the confrary. /d. at 184. The Court held that the
affidavits submitted by Friends of the Earth’s members “adequately d00'm11311ied injury in fact.” Id.
at 183. Tnthose affidavits, F riénds of the Barth’s members “assert[ed] that Laidlaw’s discharges, and
the affiant members’ reasonable concerns about the effects of those dischargeé, directly affected
those affiants’ recreational, aesthetic, and economic interests.” Id. at 183-84. ‘Thus, the Cpurt held
that Friends of the Earth’s members had suffered injury in fact and had standing under Article Il to

bring that action, Id. at 189,

4 The Third Circuit’s opinion'in Powell I)uifﬁyn has been acknowledged by, endorsed by,
and applied by the Fifth Circuit. See Sierra Club, Lone Star Chapter, 73 F.3d at 557; Save Our
Comm., 971 F.2d at 1161. Thus, this court relies on and applies Powell Duffryn as well.

«
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Here, as in Laidlaw, Friends of the Barth’s members have legitimate recreational and
nesthetic interests. See Tr. at 32-67. Bach of Friends of the Earth’s members who testified at trial
complained that their recreational activities have been adversely affected. See id. Notably, Delaine
Sweat testified that she previously wélked, drove along, and fished in Sabine Lake, but stopped
doing so because the water appeared cloudy and polluted. 7d. at 44-48. Margaret Groen testified that
she had fished and boated in Sabine Lake, but would not do so consistently due to the reduced
acsthetic beauty of Sabine Lake. Tr. at 60-62. Opal Fruge testified that she no longer' boats énd
fishes on Sabine Lake because of the water’s appearance and condition. Id. at 34-36. Finally,
Rodnéy Crowl testified that he had visited Sabine Pass to eat seafood, but stopped doing so because
he was concerned about the quality and condition of fish canght in Lake Sabine. /d. at 56.

Tt is well settled that harm to aesthetic, environmental, or recreational interests constitutes
an injury in fact. See, e.g., Laidlaw, 528 U.S. at 183-84; Morton, 405 U.S. at 734-35. The injuries
asserted by Friends of the Earth’s members in Laidlaw are similar to the injuries asserted by Friends
of the Earth’s members in this case. Compare Laidlaﬁ, 528 U.S. at 183-84, with Tr. at 32-67.
Friends of the Earth’s members have sufficiently deﬁonstrated that Chevron’s TSS discharges
adversely affected their recreational interests. Consequently, Friends of the Earth’s members have
sufféred injuries in fact. d.; see also Sierra Club, Lone Star Chapter, 73 F.3d at 556-57.

B.

The second requirement for individual standing is that the injuries suffered by an individual
must be “fairly traceable” to the defendant’s permit violations. See, e.g., Sierra Club, Lone Star
Chapter, 73 F.3d at 557. Like the requirement of injury in fact, this requirement is not a demanding

one. See, e.g., Save Our Community, 971 F.2d at 1161. Indeed, “[t]he requirement that plaintiff’s
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injuries be ‘fairly traceable’ to the defendant’s conduct does not mear that plaintiffs must show to
a scientific cerfainty that [the] defendant’s effluent, and defepdant’s efﬂuent‘ alone, 9apsed ‘the
precise harm suffered by the plaintiffs.” Powell Dyffiyn T erminals, Inc., 913 F.2d at 72; see also
Save Our Community, 971 F.2d at 1161. Nor must plaintiffs “pinpoint[] the origins of particular
molecules” in order to satisfy this requirement, Friends of t}ze Eart';}z,’ Inc. v. Ga.gz{on Copper
Recycling Corp., 204 F.3d 149, 161 (4th Cir. 2000) (en. banc).

Instead, a plaintiff satisfies this requirement by sh_owing that a defendant has

1) discharged some pollutant in concentrations greater than allowed by ifs permit

2) into a waterway in which the plaintiffs have an interest that is or may be adversely

affected by the pollutant and that

3) this pollutant causes or contributes to the kinds of in Junes alleged by the plaintiffs;
Péﬁefl Duffryn Termz’nals,’]ﬁc., 913 F.2d at 72 (foothote omitted). This test has been applied in
Clean Water Act cases by the Fifth Circuit. Sierra Club, Lone Star Chapter, 73 F.3d at 557 '
Acéordiﬁgly; the court examines whether Friends of the Barth’s witnesses saﬁ‘sfy the Povell Duffryn
test, |

L.

Regarding the first prong of the Powell Duffiyn test, Chequn violated the TSS limitations
inits NE’DES‘perriﬁt sixty-five titnes, See PL’s Bx. 8 (Trial-Jan, 17, 1 996). Consequenﬂy, Chevron
has discharged TSS at levels greater than allowed by its NPDES permit. Thus, Friends ofthe Earth’s
members have satisfied the first prong of the Pé)weﬂ Duffryn test. ‘ |

Regarding the second prong of the Powell Duffiyn test, Chevron avers that it does not

discharge TSS into a waterway in which Friends of the Barth’s members have an interest that is or



may be adversely affected. At trial, Friends of the Barth’s witnesses complained mainly about
pollution in Sabine Lake. See, e.g., Tr. at 32-33, 43, 55, 59-60. Chevron points out that it does not
discharge TSS directly into Sabine Lake. SeeDef.’s Exs. K, L. Instead, Chevron’s TSS discharge
flows into Round Bunch Gully, then into Cow Bayou, and then into the Sabine River, which empties
into Sabine Lake. Def.’s Bx. L. Thus, there are intermediate bodies of water between the Orange
Plant and Sabine Lake. See id.

Although the Orange Planf isnot s;tuated on the shore of Sabine Lake, the distance between
these two locations is only about four miles at most. Friends of the Earth, Inc. v. Chevron Chem.
Co., 900 F. Supp. 67, 75 (E.D. Tex. 1995). Contrary to what Chevron implies, there is no “mileage
or tributary limit for plaintiffs proceeding under the citizen suit provision of the CWA.” Fj riends of
the Earth, Inc. v. Crown Cent. Petroleum Corp., 95 F.3d 358, 362 (5th Cir. 1996). Moreover, the
distance between the Orange Plant and Sabine Lake is well within the range of distances in cases
where ;;ourts have found the “fairly traceable” requirement to have been satisfied. Compare Chevron
Chem. Co. 900 F. Supp at 75, with Laidlaw Envtl. Servs., 528 U.S. at 181-84, and Gaston Copper
Recycling Corp., 204 F.3d at 161-62.

Here, Chevron has discharged TSS that, eventually, reached Sabine Lake. Friends of the
Earth’s members recreate in, on, near, and around Sabine Lake. Tr. at32-33,43,5 5, 59—60.' Because
their recreational interests have been adversely affected by Chevron’s TSS discharges, Friends of the

Barth’s members have satisfied the second prong of the Powell Duffiyn test.”

5 Admittedly, the Fifth Circuit once noted, in dictum, that “some ‘waterways’ covered by
the CWA may be so large that plaintiffs should rightfully demonstrate a more specific geographic
or other causative nexus in order to satisfy the ‘fairly traceable’ element of standing.” Sierra
Club, Lone Star Chapter, 73 F.3d at 558 n.24 (citations omitted). Soon after Sierra Club, the
Fifth Circuit in Crown Central Petroleum found that the plaintiffs had not satisfied the “fairly
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3.

- Regarding th_e-third prong of the Powell Duffyyn test, the court finds that Chevron’s TSS
discharge contributed to the kinds of injuries alleged by Friends of the Earth’s members. Friends
of the Barth’s members testified at trial that Sabine Lake and the Gulf of Mexico appeared both
murky and polluted. Tr, at 35, 45 , 61, Morcover, Friends of the Em{ch’s merﬁbers claimed that their
reoﬁ'eational interests in, on, and near Sabine Lake have been negatively affected by the appéaranbe
of the water in Sabine Lake, /d. at 32-33, 43, 55, 59-60.

- Itis-undisputed that TSS makes water appear dirty and opaque. Id. at 74. Moreover, high
levels of TSS adversely affect fish populations as well as the quality of water. Id, Chevron
previously discharged TSS in quantities that exceeded its permit limitations. Moreover, Chevron’s
TSS discharge eventuallyreached S ab’ine Lake. Because its TSS discharge adversely affected‘abody
of water in which Friends of the Earth’s members have recreational interests,nChevrqn_ contributed

to the recreational injuries that Friends of the Earth’s members sﬁffe:ed.‘ See Powell Dyffryn

traceable” requirement becanse the refinery at issue was eighteen miles from the body of water
used by plaintiffs, 95 F.3d at 361-62. Relying on dictum in Sierra Club and on the holding of
Crown Central Petroleum, Chevron contends that the distance between the Orange Plant and
Sabine Lake is too vast for the court to find that Friends of the Earth’s members have met the
“fairly traceable” requirement,

Here, however, the distance between the Orange Plant and Sabine Lake is far less than the
relevant distance in Crown Central Petroleum. Id. at 361. Friends of the Earth has shown and
the court has concluded that Chevron’s TSS discharge eventually flows into Sabine Lake,
Addmonally, Friends of the Barth has shown that its members have legitimate recreational
interests in Sabine Lake. Consequ ently, Crown Central Petroleum is inapposite. Although
Friends of the Barth’s interest in Galveston B”ly in Crown Central Petroleum “passe[d] Article II[
bounds,” id., Friends of the Earth’s interest in Sabine Lake in this lawsuit is within Article IIT
bounds.
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Terminals, Inc., 913 F.2d at 72.°

C.

The final requirement for individual standings redressability, which means that a plaintiff’s
injuries are “likely to be redressed by a favorable [judicial] decision.” Valley Forge Christian Coll.
- v. Ams. United for Separation of Church & State, Inc., 454 U.S. 464, 472 (1982) (quotation &
footnote omitted). This requirement concerns “the connection between the plaintiff’s injury and the
judicial relief sought.” Save Our Comm., 971 F.2d at 1161 (citation omitted). The possibility that
the relief sought will redress é plaintiff’s injuries must be not merely speculative, but likely. See
Laidlaw Envtl. Servs, Inc., 528 U.S. at 187.

Here, Friends of the Earth, on behalf of its members, secks an award of civil penalties from
Chevron, Although civil penalties are paid to the United States Treasury and not given to a
successful plaintiff, the deterrent effect of an award of civil penalties on a defendant serves “[t]he
general public intt_arest in clean waterways.” Powell Duffryn Terminals, Inc., 913 F .2(;1 at 73.
Consequently, it is well settled that if an organization seeks an award of civil penalties on behalf of

its members, the redressability requirement is satisfied. See Laidlaw Envil. Servs.,Inc., 528 U.S. at

6 Chevron contends that Friends of the Barth’s members must demonstrate that Chevron’s
TSS discharge in particular injured one of Friends of the Earth’s members. This argument,
however, is untenable under Fifth Circuit precedent. As the Fifth Circuit noted In Sierra Club,
Lone Star Chapter, a member of an organization only needs to show that the defendant’s
discharge contributed to the types of recreational injuries alleged by that member. 73 F.3d at
558. A plaintiff need not “show to a scientific certainty that defendant’s effluent, and
defendant’s effluent alone, caused the precise harm suffered by the plaintiffs.” Powell Duffryn
Terminals, Tnc., 913 F.2d at 72; see also Save Our Comm., 971 F.2d at 1161. This argument is

unpersuasive.
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187.7
Such a situation exists in this lawsuit. Because Frisnds }of :the Earth seeks an award of civil
penalties, the injuries of its members are 1i1c§1y to be r‘edrch:s.sad by a :favorablé decisién in tlﬁiis case.
Se‘ebz'({. Qonsequen’cl_y, Fhé court ﬁnds that P‘riénds of tho Earth has satisfied the reldressability
requirement. Jd.* ) | -
- Tﬁe court finds that Friends of the Earth’s mmﬁﬁers would. hrav;: étanding to sue Chevfon
individually. Thus, Friends of the Barth has constitutional standing. The co;;l;t! now gdllsideré the
- question of whether Friends of the Earth has statutory standing. - o
To establish statutéry standing under the Clcén ‘Water Act, plaintiffs 'must allege “a
1easonable hkehhood that a past polluter w111 contmue to pollute in the futule ” Gwalmey of
szzhf eld, Lid. v. Chesapeake BayFozmd Inc., 484 U.S. 49 57 (1 987). T he Clean Water Act does
not, however, ‘ ‘permit citizen [Iaszults f01 whollypast v1olat10ns ” Id. at 64. Thus aplamuffmust
make a good—fm‘ch aﬂegatmn of oontmuous or mtermlttent vtolatlon”tat the bevmnmg of the lawsuit.
Id. | -
The Fifth Circuit has stated that a plaintiff may prove an ongoing violation either

(1) by proving violations that continue on or after the date the complaint is filed, or
(2) by adducing evidence from which a reasonable trier of fact could find a

7 Seoe also Powell Duﬁ”ryn T ermmals, Inc., 913 F.2d at 73; Chesapeake Bay Found., Ine.
v. G waltney of Smithfield, Ltd., 890 F.2d 690, 695 (4th Cir. 1989) Pub. Interest Research Gr oup.
of N.J. v. Star Enter., 771 F. Supp. 655, 664 (D.N.J. 1991); Student Pub. Interest Research
Group ofNJ Ine.v, AT&TBeZlLabS 617 F. Supp. 1190, 1200-02 (DNJ 1985,

~ ® Chevron contends that Friends of the Barth’s claims cannot be redressed by favorable
decision in this lawsuit because this lawsuit is moot. For reasons to be explained, the court finds

that this lawsuit is not moot. Thus, this argument is unpersuasive.
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continuing * likelihood of recurrence in intermittent or sporadic violations.

Intermittent or sporadic violations do not cease to be ongoing until the date when

there is no real likelihood of repetition.

Carrv. Alta Verde Indus., Inc., 931 F.2d 1055, 1062 (5th Cir. 1991) (quotation omitted). Under the
first avenue,l proof of post-complaint violations establishes statutory standing. See‘id.9 Moreover,
even proof of a single post-complaint violation conclusively establishes statutory standing. /d. at
1065 n.12.

Here, Chevron violated its TSS limitations three times after Friends of the Earth filed its
lawsuit. Chevron exceeded its TSS limitations on April 10, 1995, P1.’s Exs. 8 & 55 (Trial-Jan. 17,
1996), on August 30, 1996, Def.’s Ex. R (Hearing-Oct. 13, 1998), and on Séptember 17, 1997.
Def.’s Ex. V (Hearing—Oct. 13, 1998). Chevron has asserted the affirmative defenée of upset for
each of these TSS violations. See 40 C.F.R. §’ 122.41(n) (ZOOb). The court examines each claim in
turn.

Al

Chevron contends that its TSS violation on April 10, 1995 was an upset. An upset is “anv

exceptional incident in which there is unintentional and temporary noncompliance with technology

based permit effluent limitations because of factors beyond the reasonable control of the permittee.”

Id. § 122.41(m)(1)."° An upset, if proven, is an affirmative defense to a permit violation. Id. §

122.41(n)(2).

? See also Natural Res. Def. Council, Inc v. Texaco Ref. & Mktg., Inc., 2 F.3d 493, 501-02
(3d Cir. 1993); Chesapeake Bay Found., Inc. v. Gwaliney of Smithfield, Inc., 844 F.2d 170, 171-
72 (4th Cir. 1988) (per curiam).

1® Chevron’s NPDES permit contains an almost identical definition. P1.’s Ex. 3, Part
II(B)(5). Friends of the Earth acknowledges that Chevron’s NPDES permit is technology-
based. :
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‘:‘[T]he permit‘téé Sesking to establish the occurrence of an upsgat ha_xs the b't}rden of proof.”
Id. § .122‘.41(11)(4). Additionally, the permittee must‘deménstrate, thrqggh‘ relevant evidqnca, the
following: |
(i) An upset occurred and [] the permittee can identify the cause(s) of the upset;
(i1) The panmtted facility was at the time bemg propetly operated; and '
(iii) The permittee submitted notice of the upset as required in paragraph (1 )(6)(11)(13)
of this section (24 hour notice).
~ (iv) The permittce comphed Wlth any remedial measures requn‘ed Lmdor paragraph
(d) of this section.
I3 § 122.41(n)(3)()-(iv). A petmittee’s failure 1o establish compliance with any of these four
| 1equ1rementb prevents that permifféé from ‘ciaiiﬁiing that an upset odeuted. See id. § 122.41(0)(3).
If the dofondant préi\)es cach of these four conditions, the court must then evaluate whether the
incident at issue qilztliﬁéé as an Llpsét‘uﬁdéf seotion'»;122.4i(1). See id.'§ i12\12..4'1(‘11)(1). "Hér_e,
Chevron has satisfied all four conditions and thus may assert that upsets occurred.
There are, however, situations in which the upset defense is unavailable to a permittee. See
id: Specifically, “[a]n ﬁpSet does not inchide noncompliance o the extent caused by Ojjérational
 error, improperly designed treatment fasilities, inadéquate treatment facilities, lack of preventative
maintenance, or careless or improper operation,” Jd. Ifapllaintiff proves that any of these situations
existed, the iipéet defense is inapplicablé; See id. Here, Friends of the Barth claims, among other
things, that Chevron designed its treatment facilities improperly.
In designing awastewater treatment plant, Lengineers must ensure that the‘facility is sufficient
“to handle the volume of ranoff from rainstorms. To do go, engineers must choose a design storm in
order to estimate the amount of runoff. The design storm must address two key factors: the total

volume of rumoff and the rate at which that runoff will oceur, Both factors are affected by 'th‘ev
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amount of rainfall, the duration of a rainstorm, and the physical characteristics of the wastewater

treatment plant. In choosing a design storm, one should do so based on z significant amount of

rainfall data. See Tr. at 87:22-31.

In correspondence with both the EPA and the TNRCC, Chevron informed both agencies that
it had designed the treatment facility at the Orange Plant to handle a five-year, twenty-four hour
storm event.!! A five-year, twenty-four hour storm event is a statistical concept, not an actual storm.

Tr. at 87:4. It represents the total rainfall that would result from a storm that occurs once every five

' years and lasts twenty-four hours. Id.; see also P1.”s Bx. 65, p. 12.

Designing a wastewater treatment facility for a five-year, twenty-four hour storm means that
the facility is “adequate to handle the total volume and the rate of runoff that would result from a
storm that would occur on the average once every five years.” Id. at 88:4-6. For Orange, Texas, the

five-year, twenty-four hour storm will result in 7.3 inches of rain in a day. Id. at 88:29-31. In

designing the wastewater treatment facility at the Orange Plant, Chevron represented to state and

federal agencies that it had met this statistical standard. 2

The record in this case proves that Chevron failed to meet this standard. Rather, Chevron

11 p) g Bx. 55 (Letter of Apr. 20, 1995 from Dale W. Durr to Terry Lane of the EPA, p. 2)

(“Our treatment facility was designed to treat a 5 year, 24 hour rainfall event . .. .”); P1’s Ex. 16

(Letter of Aug. 23, 1994 from Charles W. Miller to Georgie Volz of the TNRCC, p. 2) (“This
system has been designed to hydraulically handle and treat the combined flows of all process
waters and a 5 year 24 hour maximum precipitation event . .. .”).

12 See supra note 11, Additionally, various Chevron officials intimated during their
depositions that Chevron had met this standard. P1.’s Ex. 63 (Depo Tr. of Jeffrey Downing at
27:8-11) (“We were a little bit over 7 inches. So we were well within the 5-year, 24-hour eyent
classification.”); P1.”s Bx. 9 (Depo. Tr. of Dale Durr at 86:16-13) (“All T am saying is the system
was designed to handle a five-year, 24-hour maximum that we have seen. That was the basis for

the design.”).
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selected a ramelorm that occurred on June 1, 1992 as the de]s for ‘the design of the wastewater
treatment facility at the Orange Plant. Tr. at 89:20-23. Jeffrey Downmg, a'n engineer and former
employee at the Oram}ge Plant, claims that Chevron made that choice because some actual eveet wae |
needed in order“"to base a design,on.” P1.’s Ex. 63 (Depe. Tr of Jeffrey Dewnillg at 21 :6»’/"). ‘
. Lhevron has stated that the J une 1992 ramstorm was the most severe ramstorm in the hlstory

+of the Ora:nge Plant ld (Depo Tr. of Jeffrey Dowmng at 13 10 21), Tr. at 119 4-12. Chevron,
however, has no data regarding how much rain fell on the Ordnge Plant durmg that storm. See l‘r
at 90 9-10. Unfommdtely, the rain gauge at the Orange Plant was broken Id.

Accordingto data mmnﬁamed by the National Weather :S ervice, the J efferson County Airport
received 335 inc;hes of total rainfall o_n June 1,' 1992. Jd.‘ a’c 90:2-6; eee also Pl.’s Ex. 65, p. Zd.
Moreover, six and a half mches of rcun fell on famhtles near the Orange Plant Tr at 119 16-29,
Thus, the ramfall during the June 1992 storm was 1ess than the ramfall that would result from a ﬁve~
year, twenty-four hour storm event. See P1.’s Ex. 65 ﬁgure6 3, Chevron sexpert Dr. Llal T1sch1e1
previously aelmewledged this disparity. PL’ $ Bx. 64 (Depo. Tr. of L1a1 F. Tlschler at 40:12—14)
(stating that “it appears that [the June 1st, 1992 storrﬁ] prebebly was not a ﬁve»year—24~heur event
but something somewhat less than that”).

Dr. Tiséhler;wver malﬁed evhether Chevren designed the WeSteWater treatrnent‘ facility at -
the Orange Plant properly. Tr. at 591. Nor did he 1111t1a11y determine whether the June 1992 storm
equaled Lhe five- -yea, twenty-four hour storm. Pl s Ex. 64 (Depo Tr. of LlaIF Tlschler at 40 5-8).
He dig, however, adlmt that Chevron did not desngn the Ora.nge P.la.nt to vx{lthstand a five-year,
twe@ty—fou&s-tonn. Id. (Depo. Tr. of Lial F. Tischler at 40:12-14). -

The concept of the five-year, twenty-four hour storm is not a required industry standard, Tr,
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at 138, It is, however, the standard that Chevron sought to duplicate-yet failed to achieve—in
designing the wastewater treatment facility at the Orange Plant. See, e.g., id. Thus, Chevron
designed that facility improperly.”® The affirmative defense of upset is inapplicable in this case and
unavailable to Chevron. See § 122.41(n)(1)."

Because Chevron cannot aésert the upset defense, Chevron is liable for the TSS violations
that occurred on April 10, 1995, én August 30, 1996, and on September 17, 1997. See id."® Each
ofthese post-complaint TSS violations, standing alone, establishes statutory standing. See Carr, 931
F.2d at 1065 n.12 (“[PJroof of an actual violation subsequent to the complaint is conclusive.”).'
Consequently, Friends of the Earth has established statutory standing. See id.

Chevron argues that each of its post-complaint TSS violations is an upset because it achieved

ninety-nine percent compliance with its TSS limitations. Def.’s Post-Appeal Proposed Findings of

13 Cf. THE AMERICAN HERITAGE DICTIONARY 349 (1989) (defining the word “improper”
to mean “[n]ot suited to needs or circumstances,” “unsuitable,” and “[n]ot consistent with fact”).
Chevron’s actual design of the wastewater treatment facility at the Orange Plant is inconsistent
with what Chevron told the EPA regarding that facility as well as inconsistent with the five-year,
twenty-four hour storm. Thus, the word “improper” aptly describes the Orange Plant’s design.

14 Indeed, as Friends of the Earth’s expert, Dr. Bruce Bell, testified, if Chevron had
designed the wastewater treatment facility at the Orange Plant to withstand a five-year, twenty-
- four hour storm, Chevron would not have committed post-complaint TSS violations. Tr. at

99:23-100:2.

5 Because the cowrt concludes that the wastewater treatment facility at the Orange Plant
was imnproperly designed and does not meet the standard that Chevron itself chose, the court also
concludes that the wastewater treatment facility at the Orange Plant is inadequate. The court
need not, however, address the questions of whether Chevron committed operator error, whether
Chevron properly maintained the Orange Plant, or whether the Orange Plant suffered from a lack

of preventative maintenance.

' Consequently, the court need not answer the question of whether there was a likelihood
of recurring violations by Chevron at the time Friends of the Earth sued Chevron.
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Fact and Conc'l‘vusi‘ons of Law at § 94 (Dkt. #120). In »mftking this argument, Chevron mlies on
Chemical Manufacturers Association v. EPA, 870 F 2d 177 (5th Cir. 1989),reh g gran.ted, am(tznded
by 885 F.2ci 253, 256 (5th Cir. 1989), and on American Petroleur;z Institute v. EP4, 661 F.2d ‘340
(Former 5th Cir. 1981). Both cases, Chevron Qlairns, support its interprotation of the upset defervlseb.
In neither case, however, did the Fifth Circuit either interpret or examine what constitutes
anupset. See C_"]_ze,mb. Mfrs. Ass 'n, 870 F.2d at 229-30; dm. Petroleum [nsl;, 661 F 2d at 350-5 1,' No.r:
did the Fifth Cir.cuit( hold that 1;§11§tyfnige :perq‘a‘n_t qompliance with a\_technologﬁr—based __‘NPDES
permit mandates a finding that permit violations are upsets. See ,ChemT Mirs. Ass'n, 870 F 2d at 229-
30; Am. Petroleum Inst., 661 F.2d at 350-51. Nor does Chevron’s interpretation of ﬂn.t‘avi_lpset defense
find gither explicit or implicit textual support. Sgge § 122.141\(n)(1)1. 7 ,Acpordmgly, Chevron’s
interpretation of the upset defense is unconvincing,
"{T]he Clea.n Water Act recogmzes 1le1thel a gOOd falth nor a de mmlmis dc,fense ? Int’l

. Umon, Umz‘ed Auto. Aerospace & dgric. Implement Worke;s of Am., AFL- CIOv Amemce C'07 Dy |
Inc., 740 F. Supp 1072 1083 (D NT 1990) Ins’cead courts determine whether a permlttee has
violated that statute by dpplylng strlct liability prmclples and exa;mnnng the text of that statute. See,
e.g., Menzel v. Coumy Ules C‘or p 712F.2d 91 94 (4th C1r 1983) Slmﬂarly, one should mterpret
the upset defense according to that term’s plain mea_nmg. Cj.', e.g., Chesapeake Bay Found., Inc. v.
BéethléhemvStee?l Cértnp.,_652' F. Supp. 620, 630 (DMd 1987). Eithér the (Isfeﬁdgnt saﬁsﬁes‘the

. condiﬁdns of the upset Qefgnée or ﬂ‘lﬂt deféﬂd_aﬁt cannot rely on the 4171plset. de:fense.j .S"c_ae/ §§

122,41 (1)(1), 122@)(3)D)-(v). |

Accepting Chevron’s argument regarding ninety-nine percent compliance would ignore the

17 Dr. Tischler conceded as much at trial. See Tr. at 57984,

-17-



plain meaning of the upset provision. The paucity of Chevron’s post-complaint TSS violations does
not, by itself, mean that each of these violations qualifies as an upset. See §§ 122.41(n)(1),
122(0)(3)(i)~(iv). Moreover, Chevron’s interpretation of the upset defense is unsupported by Fifth
Circuit brecedent. Consequently, this argument is unpersuasive. Chevron ié liable for three post-
complaint TSS violations and for éixty—two pre-complaint TSS violations.

v.

Chevron notes, correctly, that it has not violated the TSS limitations inits NPDES pennit for
several years. Moreover, Chevron argues that the 1996 TSS limitations Whl help ensure that future
permit violations will not occur. Consequently, Chevron claims that this lawsuit is moot.

The burden to prove mootness is on the party claiming that a case has become moot. Laidlaw
Envtl. Servs, Inc., 528 U.S. at 189. This burden is quite a heavy.one. Id. “A defendant’s voluntary
cessation of allegedly unlawful conduct ordinarily does not suffice to moot a case.” Id. at 1’74-.
Rather, a case is moot only if subsequent events have made it absolutely clear that permﬁ violations
“could not reasonably be expected to recur.” . at 193 (citation omitted).

As Plaintiffs note, Chevron violated its TSS limitations in September 1997, just one year

after its new TSS limitations were adopted. This TSS violation, for reasons previously explained,

is not an upset. Moreover, the court has found that Chevron designcd the wastewater treatment

facility at the Orange Plant improperly. Thus, Chevron has not established that it is absolutely clear
that its permit violations could not reasonably be expected to recur. Chevron’s compliance over the

last several years does not demonstrate that this case is moot.
V.

The court has found that Chevron is liable for sixty-five violations of the TSS limitations in

18-



its NPDES, permit.”® Accordingly, the court will contact counsel for both sides in the near future to |
schedule a hearing. At that hearing, the c'ourt‘ will determine Friends of the Harth’s remedies, such
as civil penaltigé, attorney fees, costs, and injunctive re}ief.

Itis so ORDERED,

Signed this the twentieth day of July, 2004,

Rl

RICHARD A. SCHELL |
- UNITED STATES DISTRICT JUDGE

'® The court previously denied Plaintiffs’ motion for reconsideration of its ruling that
Chevron’s pH violations are barred. Thus, Chevion is not liable for any pH violations.

-19-
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Enclosure 2

~ Gene B. Strait, Environmental Department
5309 FM 1006 m Orange, Texas 77630 m P.0O. Box 7400 m Orange, Texas 77631
(408) 882-6738 m e-mail: straieb@cpchem.com m Fax: (409) 882-6297

October 17, 2002

Certified ¢« Return Receipt 7099 3220 0001 2786 1375

Ms. Teresa Arroyo
TCEQ/WQCMT (MC224)
Enforcement Division

P.O. Box 13087

Austin, Texas  78711-3087

3
z

September 2002 Discharge Monitdring Report -
Annual Analysis of 52 Subpart J Organic Compounds
Chevron Phillips Chemical Company LP - TPDES Permit No. 00359

Dear Ms. Arroyo:

Enclosed is the September 2002 Discharge Monitoring Report for the Chevron Phillips Chemical
Company plant located in Orange, Texas. Also, included are the completed DMR forms for the
annual testing for 52, Subpart J, organic compounds.

Our facility experienced one exceedance of the daily maximum permit limit for Total Suspended
Solids (T'SS) during this reporting period. The TSS concentration of the effluent composite collected
~ on September 20, was 164 ppm. The permit maximum daily limit for TSS is 127 ppm. We do not
believe this exceedance endangered human health or safety, or the environment. The wastewater
treatment facilities were being run properly at the time.

An investigation concluded that the cause of the exceedance was an abnormally intense rain storm
that caused a very rapid and prolonged surge of stormwater flow into the settling basin, named the
cube pond, that provides the final treatment to the wastewater before discharge at outfall 001.

Treatment in the cube pond consists of skimming of floating material and providing retention time
for the settling of solids when flows exceed the capacity of the dissolved air flotation system to treat
all stormwater. We believe the intensity and duration of the stormwater surge into the cube pond
“stirred up” the settled solids, which consist predominately of sediment that has fallen to the bottom
of the pond. We believe this event caused the solids to be discharged with the stormwater and was
most likely the basis for the elevated TSS. The results of laboratory analyses of the sample
composite and the sediment on the bottom of the cube pond support this conclusion. CPCHEMO1750
The T'SS noncompliance was temporary and unintentional. Although our TPDES permit does not

contain Janguage addressing upset conditions, we believe the event causing the TSS exceedance

meets the critenia of an “upset”, as defined at 40 CFR 122.41(n)(1). Also under the Texas Water

Crda 8 7781 vwhon an atinnt in nninnd s aon ant AL M A 0 Al Ll13 L 4



applicable statute, rule or permit. We believe this noncompliance event satisfies the criteria in the
statute and that this event is not a violation under state law.

If you have any questions, or if additional information is required, please contact me at (409) 882-
6738. BN | 8

Sincerely,

;%mu 0 }Q ) A ﬂ/ S (5 m o

Gene B. Strait
Environmental Department

cc:  202.17

I Ll B
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QOrange Plant

Enlure 3

" Chevron Chemical Company
PO. Box 7400, Orange, TX 77631-7400 « Phone (409) 886-7431

August 3, 1994

Ms. Terry Lane

Environmental Specialist

U.S. Environmental Protection Agency
Water Management Division
Enforcement Branch (6W/EA)

1445 Ross Avenue

Dallas, Texas 75202-2733

Re: Administrative Order Docket No. VI-94-0182

Chevron Chemical Company NPDES Permit No. TX0004839

Dear Ms. Lane:

On July 5, 1994, we received Administrative Order Docket No. VI-94-0182 which was issued
from the office of Myron Knudsen on June 29, 1994. This order references violations of our
previous permit, No. TX0004839, issued on September 29, 1989 and effective on October 3(,
1989.

Beginning with the third violation listed on page 5 of the Order, dated 10/4/90, the entire list of
violations up to and including the 2/93 violations on page 7 have been covered by previows
Administrative Orders. These Orders are as follows: AO VI-92-0018, dated 11/29/91; AO VI-92-
0110, dated 3/19/92; AO VI-92-0079, dated 6/2/92; and AO VI-93-1099, dated 7/20/93. Each of
these Administrative Orders (with the exception of AO VI-92-0079) was addressed by outlining

* steps which our facility would take to eliminate future occurrences of non-compliance. These steps

were implemented according to schedules included in our responses, and interim updates of our
implementation progress were submitted. All of the above referenced Orders were administratively
closed to EPA's satisfaction according to correspondences received from EPA chlon 6
Enforcement staff.

Order Response

Referencing a previous response to AO VI-93-1099, dated August 25, 1993 and addressed to Mr.
James L. Graham, Chief of Region 6 Compliance Section, this facility is in the process of
implementing a multi-million dollar wastewater treatment system upgrade. This system has been
designed to hydraulically handle and treat the combined flows of all process waters and a 5 year 24
hour maximum precipitation event and produce an effluent that will comply with all permit

parameters,

The system will utilize a 45 foot diameter Dissolved Air Flotation clarifier, supplemented by
upstream rotating screen elements to remove larger solids. The design of this upgrade has changed
since the August 25, 1993 AO response such that our total financial commitment to this project is
now $4.25 million. The current construction schedule calls for full implementation of the system
by December 1994, We are making concerted efforts to reduce the timeline by at least one month,
and at this point it seems feasible to have a major portion of the system on-line by the end of
OCtObCr 1994 e JLtd R Tt s T 2
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‘M. Terry Lane

U.S. EPA Region 6
August 3, 1994
Page 3

Further operational and housekeeping measures and projects are pléﬁned for implemexitaﬁm this
year. While all these measures are labor-intensive, expensive and umc-consummg we are certain
that these measures alone wrill prevent the recurrence of violatioxm of our permitted loading limits,

After start-up of the DAF system in the fourth quarter of this year, we will be able to achieve full
and continuous compliance with all perniit parameters for the life of this permit.

If there are any questions or comments, or if additional information is required, please contact
either Dale Durr or myself at (409)-886-7491. ’

T

Plant Manager

cc: Taylor Sharpe, EPA Region 6 Enforcement
Mike Smith, Attorney, Chevron Chemical Company
Dale Durr, Chevron - , o
- Terry Cunningham, Chevron

bt
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- Enclosure 4

Chevron Chemical Company
Jrange Plant
>0). Box 7400, Orange, TX 77631-7400 + Phone (409) 886-7491

Charies W. Miller August 23, 1994

>'ant Manager
Jrange riant

Mrs. Georgie Volz

Water Quality Program Manager
TNRCC Region 10 ‘

4820 Ward Drive

Beaumont, TX 77705-0328

Re: Chevron Chemical Company WQ Permit No. 06000355-001
Industrial Wastewater Facility Inspection Report Response

"Dear Mrs. Volz:

On August 1. 1994, we received the Industrial Wastewater Inspecaon Report which was generated from the
May 26, 1994 facility inspection by Patrick Marcyniuk of your starf. As requested in the cover letter of the
report, we will inform your office in this letter of the steps we will take to correct the violations/deficiencies
listed in the report, and provide a timetable for implemenradon of corrective measures. We will also take this
OppOrmINiry to Comment O statements made in the report.

A, Violations and Deficiencies )

The cover letter to the inspection report refers to cerain violadons/deficiencies which are noted as outlined in
Section E of the inspection report. The violations/deficiencies listed at Section E are previously reporied
permit limit exceedances which were gathered during Mr. Marcyniuk’s review of our records on-site. In the
paragraph below the listed permit exceedances, the repont comments on two other aspects of this list.

1. The first comment specifies cerain list entries, and states “These measurements are violations of the new
higher NPDES Discharge Limirations (Effective Date 5/1/94 - Page 2 of PART 1: SECTION A EFFLUENT
LIMITATIONS AND REPORTING REQUIREMENTS of the NPDES permir)...” however. the list covers
the reporung periods from 1/93 to 5/94. Therefore, these measurements could not be violations of any kind.
since the new permit did not yet exist (effective date 5/1/94).

[t is a misstatement of fact to consider these measurements violadons of a permit limir when the
measurements were taken betore the permit limits existed. It would be correct and prudent to state that these
measurements would have been violations of the new NPDES permir. had they been sampled and reported
after the etfectve date of 5/1/94.

2. The second comment in this paragraph discusses the fact that cerain measurements which are greater thar
40% over permitted limits must be reported orally within 24 hours and in writing within 5 working days to
the regional office. as stated in MONITORING AND REPORTING, No. 7(b) Noncompliance Notificaton,
on page 4 of the state permit.

We spoke with Mr. Marcyniuk on August 8, 1994 regarding this statement. We were unsure as to whether it
meant he had not received any notfication on these events. He indicated that he could not find record of
receiving either 24 hour oral notificatdon or 5 day written notificadon. We assured Mr. Marcyniuk that these
requirements had been satisfled and that we would include copies of the 3-day notifications with our
response. The copies of these notifications are attached to this letter.

PLAINTIFF’'S
EXHIBIT
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Chevron

Mrs. Volz
TNRCC
8/24/94
Page 3

[11. Process Area Changes
a. E&I to inspect Filtomats daily for proper operation.
b. Maintenance to inspect filter cartridges weekly for cleaning.
¢. Keep SRA mud pond effluent return pump operating.
d. lnvestigate ways 1o mzake HDPE lagoon more efficient,
¢. Keep bucket conveyors operating condmously.

V. Storm Surge Controls
a. Operate storm water rétention tank.  This SVStem is now capable of rctammg 2.2
million gallons of storm water runotf, '
‘b, Operate C-loop gate valves on hcavy rain days.. This systcm wnhholds 1/3 of
the total planc surface area mnotf - ‘

N
[

Further operatonal and housekeeping measures and projects for storm water pollution prevention are planned
for implementation this year. While all these measures are labor-intensive, expensive and time-consuming,
we are certain that these measures alone will prevent the. recurrence of violations of our permittéd loading
limits. The start-up of the DAF system in the fourth quarner of this year will enable us to maintain full and
continuous complmncc with all pcnmt paramewm for the hfc of our TNRCC pcrmu

If there are any quesuons Of cominents, or 1f addmonal mformanon is rcqum:d plcase comact eu.hr:r Dale

Durr or myself at (409)-886 7491

Sincerely, - _.h

B | . "\ - .
1 von \ .
Cr AV VU VIV W S

'Charles W, Miller -
Plant Manager

oocen US EPA Region 6
' -+ Compliance Section
Dallas, TX

Dale Durr, Chevron

¢t deere SRnm. dar
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Enclosure 5

Friends of the Earth vs. Chevron Chemical‘ Terry Cunningham, 11/15/95

PAGE 1 TO PAGE 138
O'Neal-Probst Associates, Inc.

(713) 650-1434

CONDENSED TRANSCRIPT AND CONCORDANCE
PREPARED BY:

O'NEAL-PROBST ASSOCIATES, INC. -
1415 Louisiana, Suite 1400
Houston, TX 77002
Phone: (713) 6560-1434
FAX: (713) 650-1438

[ PLAINTIFF'S |
EXHIBIT |

to |
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Page 5
(1 (Deposttion Exhibt Nos, 1421 @
were marked for identiication) -

‘@ THE REPORTER: Any stpulations

or (4) agreements?

& MS. PRAVUIK: No stipuistions for

@& me. | dont know what that means.
Unless you () want to propose some-
thing?
@ MR. SMITH: No

- Page 6

() TERRY CUNNINGHAM, @ having

been first duly swom, testified as (3 fol-
fows: '

& EXAMINATION BY MS. PRAVLIK:

® Q Good moming, Mr. Cunningham.
™ A Good moming.

@® Q@ I'm going to show you an affidavit
that | () befleve has your name across
the top. Did you (10) execute that affidavit
as part of this case?

(11) A Yes,

(12 Q Just for the record, that affidavit
has (13 previously been marked as De-
posiion Exhibit (14) Na. 9.

(15 Has your educafion changed any
sincs (16) the time you executed that affi-
davit?

(W) A Not the educéﬁmn. no.

(18 Q Has your job & the Orange plartt
changed since (19) you exscuted that af-
fidavit?

@ A Yes and no, if that makes any
sense,

21) @ Not without expianabon t doesn't.

@2 A There is a project tha s going to
be - one @) of our production that wil
be expanded. And (24 | will be the gen-
eral project manager of that @s) project

when I's started,

Page 7
(1) Q That's at the Orange faciity?
@ . A The Orange faciiity,
@ Q Whatis that expansion project?
@ A The gas phase reactor in high
density will be [ expanded in ts pro-
duction capabiiiy, as soon ) as we get
an agreement with the fcensing () entity
we are dealing with,
® Q How long have you worked at the
Orange Plant?
© A June was 14 years,
(19 @ In that 14-year span of time what

“positions (11) have you held?
(12 Al started as an operanons speciak-

it in the (13 low denstty operation. |
worked there for two (14) and a half years

Avraenm evim o el s ball s s sescse

Worked as a high density operetions (14
specialist for one year. Was assistant (17)
superintendent for the high denstty oper-
ations (18 for & year and a hall, | was low
denstty (19 operations superintendent
for two and a half po) years. And | was
high density operations 1) supertinten-
dent for five years, And | have (22 been
a the present job for a fitle over @3
three years, as a manager of engimer
Ing (24) maintenance. :
mQDﬁdyaupéayammmedeslgn
of the

Page 8
(1) upgrade o the wastewater traa&mam
plant thet @) was done In 19947
& A Yes, | did.
@ Q What was your role?
& A We dedded - | declded on how
weo should ¢ attack the problem of ex-
cursions on the (7 plant'’s perm. De-
cided and got agresment @ with the
plrd manager fo go owt outside of @
our engineering cepartment fo enkst
Bechtel (10 to do a study on trying to
characterize the (11) wastewater system,
the wastewater loadings, (19 and pro-
poss technology that would bring us (13)
into compliance,
(14)Rgo%hwﬁmﬁmﬂﬁ,l§yw(15)
wotdd Be fo go further,
(16 Q | want 1 know the whola role. But
before you (17 go a [itle further, when
you say “proposed (18 technology,’
does that mean that you were (19
propasing technology -
) A No.
ey Q- oa‘ymweregettm&ecﬂalto
propose @2 technology?
=) A We were expecting Bechtel to pro-
pose (29 technology. :
525)00%%’

Page 8@

() A After Beclttel preserted the con-
ceptual study, @ | had the engineering

" department prepare a @) scoping docu-

ment, go out for quotes, and (4 reviewed
the scoping document and reviewed the
@ bld paciage end then reviewed the
bids from ) the Individual contractors. |,
with the (n design team ~ there was a
design team formed ) with the Bechtel
work back in January of 93, @) consist-
ing of operations - excuse ma, (10) CoM-
sisting of engineering people, Bschitel
(11) people and environmental peopla.

. (13 The proposals cema in, end | (19

participated in the review of those (14
proposats. The design team and | made



r

BsA Foends of the Earm vs. Unevion Unemical — Terry Cunningham, 11/15/85 R

 water wont get your feet we'  water

runs @4) e through the suspenaed floor
and al of &5 your cabing - ¥ there are
any fauls, you

Page 118
(1) can have some very expensie re-
pars, as wel @ as some downtime on
your reaction untts.
) Q So does the surge tank realy in-
crease the () retention capacty of the
high density area or (5 does & just alow
you to retain water in the ) tank as op-
posed to in the control room or some (7)
other area behind the rics gates?
® A lnmy mind & does both. R does
both. There & ks a Bm to how much we
can retain, you (10 know, behind the rice
valves. And once that's (11) exceeded
we're going to have some pretty (12 se-
vers street flooding. And the high den-
sty (13 control room Is nat one of the ar-
eas that's (14 exremely high off the
ground. It is one of (15 the areas that wil
fiood. And t has (15 flooded. The main-
tenance shops, which are (17) right be-
hind the control room, are ancther (18
area that flioods  we get bad street (19
flooding.
e Q I that fioods, where is that waler
going? Is 1) & going to the wastewater
tregiment plant or & is & being retained
there?
23 A Those a flow back in the same
diches - 1 @4) winds back up around
the storage tank and back ©5) to the -
behind the rice valves. Al that

Page 119
(1) surface drainage will go - wil be re-
tained.
@ That case, in partcular, s not as
much a @ function of - &'s a function
mainly of very (4) itense rainfal. And the
capacty hasn't (5 been reached neces-
sarly in the ditches, fire (5 pond, n that
flooded area in high denstty, as ) much
as the differential n height between al
the ditches. And & hasn't al leveled out
® yet
(10 Q I'm nat sure | understood that,
What do you (1) mean, feveled out yet™?
(12 A As the flow is coming from all over
the plart, (13) the areas wih the smallest
drainage diches (14) always back up first
's more of a backup (15 problem - war
ter backing up into the high (16) denstty
arsa because the diches aren't lrge (17)
enough to cary & over; B's not as much

of a (18 funcion of 5 thers adequate |
- storage af over (19 the plant.?

9 MR, SMITH: Would bottlenecs a
@1 good word?
2 THE WITNESS: Right, bottieneck is
3 ancther way of putting
@0 A f you keep those diches at a
lower level by @5 running those pumps
and using thoss storage

Page 120
(1) tanks, you wil have an increased
amourt of @ fiow through the ditches
and get those diches @ & a lower level!
in the process unks. So, } (4 does en-
hance storage.
& Q If you compare the setup where
you have the & surge tank and the rice
gates working in (3 confunction, rice
gate valves working in @  conjunction
with one ancther, as compared to (@ the
(10 results In a lower rate of water going
to the (11) wastewater treatment plarnt?
(12 A One more time, please. | think |
heard (13 something &t the end that |
thought - ,
(19 Q | wart to compare the rice gate
valve/surge (15 tank combination with
the rice gals valve (15 alone -
(17) A Ckay.
(18 Q -~ skuaion. And | wart o know
which of (19) thoss two situations, or sce-
rearnios, resulls in (0 a lower rate of water
going to the wastewder 1) treatment
plant
2 A They'rs the same.
3 Q They're the same?
@4 A They should be the same.
25 Q Why are they the same?

Page 121
(1 A Unless you flood the streets over
by the nce @ gate valve, the wdter
shouldn't be able to 3 leave the rice
gate valve. Al the water & backed up
behind the rice gate valve includes 5
the diches by the wastewaer surge
tank. So (g al that is behind - the water
fiows on a (7) path from the process units
- what | think of @ as the beginning -
along the very southem @ pat o the
plant, makes a comer by the (10 wastew-
ater unk, then goes In a straight path (11)
towards the CPF unit, then tums again
north (12 and heads for the high denstty
pond. As & (13 tums north, before & gets
to the pond, and (14) the two rice valves
are thers, dosing those (15 two valves
backs all the diches up behind &, (16) in-
chuding the diches where the surge tank
(7 .
(18) So, dosing those two valves, you (19)

know, gives you el that storage of the
e diches, the southeast comer of the
fre pond.
e Al right. Which wil give a certain
dich ) height
@49 Q Unh-huh
&5 A Water flows on the principd d
heigh, from
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(1) higher o lower. And the lower you
can run (2 that ditch level, the higher you
can drain the @ other areas. if you had
& backup or a @ bottleneck, as Jm was
saying, In the process @ areas, which s
the very farthest part away B from the
whole system, the lower you can get ()
thosse diiches leveled down, the higher -
the @ faster they can drain.
©® So, there is a process advantage of
(9 getting those areas unflooded
quickly. Other (11) than thet, & just gives
you an enhanced (12 capabity of 22
mion gafons of surge (13 capacily
above what you have in the ditches.
(149 MR. SMITH: Of the record.
(15 (Discussion hald off the record)
(16 Q (By Ms. Pravik) Prior to the instal-
tion of (19 the surge tank, how often
did you have a (1§ stuation whers the
streats beyond the rice (19 gate vaves
got flooded such that you had the @9
runoff going to the cube pond?
1) A How often?
2 Q Uhtuh,
3 Al cant remember a time when |
was operations (4) supenntendent o
high denstty. You'd need to ¢5) ask Mor-
ris Dubon.
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(1 Q Would you remember such an oc-
curence?
@ AOh, yes.
3 Q Woud that be realy an unusual
skuaton?
@ A Oh, yes If you're flooded a that
port, ) then you're flooded back a the
reactor pretly ) severely. | think | would
remember L | (7) don't recall in. The rice
valves wers put n @ in 90 or '91, | be-
feve, with the CPF @ project. And | re-
member a pretty good control (10 room
fliooding, but | dont beleve & got over (11)
the streets in that part of the plart.
(12 Q What kind of rain evert would &
take to have (13 the situation where the
streets on the cther (14) side of the nce
gate valves were flooded and (15 you
had the sheet flow to the cube pond?
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